IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-40010
Summary Cal endar

W G PETTI GREW COMPANY
PETTI GREW DI STRI BUTI N?Bm(jZO\/PANY, | NCORPORATED,
Plaintiffs-Appellants,
VERSUS
BORDEN, | NC. ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 95-CVv-147)

Septenber 8, 1997
Before JONES, SM TH, and STEWART, C rcuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

WG Pettigrew Distributing Conpany (“W5') and Pettigrew
Distributing Conpany, Inc. (“PD”), appeal a summary judgnent in
their lawsuit asserting breach of contract, predatory pricing, and

various state law tort clainms against Borden, Inc. (“Borden”).

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



Finding no error, we affirm

l.

Begi nning in 1941 and continuing until 1995 WG worked as an
i ndependent distributor of mlk products for Borden, serving
custoners in Brazoria, Mtagorda, and Gal veston Counties, Texas.
Sonetinme during the md-1940's, WG Pettigrew hired his brother,
Del mar, to service sone of his delivery routes and, in 1988, Del mar
i ncor porated his business as PDI. Although Borden does not dispute
that it was aware of Delmar’s servicing sone of Wo's routes, it
deni es that any contractual rel ati onshi p exi sted bet ween Borden and
either Delmar or PDI. Rather, Borden contends that at all tines
Del mar (or PDI) was an enpl oyee or independent contractor of WG s
and that Borden's distributorship relationship was with W5 only.

Al t hough, prior to 1973, no witten docunents governed the
rel ati onshi p between WG and Borden, the parties do not dispute the
general terns of the engagenent. W5 as did the other independent
distributors, purchased mlk products from Borden at the “dock”
prices set by Borden and would sell and deliver the products to
custoners in areas outlying Houston. Each distributor was free to
set its own resale prices. Borden maintained records designating
routes by nunber, but it did not permt exclusive territorial
assignnents. |In addition to purchasing at dock prices, WG and the
ot her distributors nmade deliveries to custoners who dealt directly
wi th Borden and received appropriate “hauling charges” therefor.
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Fromtinme to tine, the dock prices fluctuated dependi ng upon
the cost of raw m |k and ot her econom c factors, and WG s accounts
were credited varying anounts for “returns” (e.g., broken bottles,
| eakages, and spoiled mlKk). Borden offered WG and the other
distributors periodic rebates and allowances to keep Borden
products conpetitive.

In May 1973, Borden sent a nenorandum to W5 and the other
di stributors? outlining new Borden policies effected inthe wake of
the Texas Railroad Comm ssion’s promulgation of rules on inter-
county sal es and transacti ons. Anong other things, the nenorandum
states that Borden would (1) elim nate hauling charges associ ated
wth its direct-deal custonmers and instead have the distributors
t hensel ves conduct business directly with such custoners and
(2) continue to accept returns for defective nerchandi se, spoils,
and | eakers and to pay an advertising and display allowance to
participating distributors. The nmenorandum was never signed or
executed in any manner by W5 nor does it contain any contract
ternms governing its duration, nodification, or enforcenent.

Foll ow ng the distribution of the nmenorandum Borden and WG
continued to operate nuch as they had in the previous thirty-two
years. Dock prices continued to vary, as did the anount of
financial assistance and credits provided W, and the other

distributors. Nonetheless, W (and Del mar) continued to distribute

1 PDI was not provided a copy because, according to Borden, Del mar was an
enpl oyee of WG s.



Borden products pursuant to the promul gated dock prices and other
financi al policies.

Begi nning in 1988, Borden began to re-institute its practice
of dealing directly with certain custoners and payi ng hauling fees
to distributors who delivered to such custoners. As a result, in
1991 Borden began conpeting against WG and PDI for retail and
grocery store accounts and began reducing the various credits and
adj ust nents provided previously.

WG and PDI continued to operate under this arrangenent until
| ate 1994, when Borden advised themthat it intended to term nate
virtually all of the financial assistance. Borden also announced
t hat hauling fees woul d be standardi zed at $.50 per case for “drop
shi pnents” and $1.60 per case for full service shipments. These
new arrangenents did not affect the distributors’ abilities to
negotiate resale prices with any custoners to whom they sold
directly.

WG objected to these proposed changes and asked Borden to
purchase its entire distributorship business or its haul accounts
only. Borden declined this offer but agreed to provide financial
assistance to W in the formof a flat paynment of $3,800 per week
plus an allowance of one percent of gross sales for returned
mer chandi se. The flat paynent was nmade retroactive to July 1994,
whereas the returned nerchandise credit was nmade retroactive to

Cct ober 1994. WG accepted this offer, which was nenorialized in a



Novenber 11, 1994, letter agreenent from Borden to WG !

WG operated under this |l etter agreenent until notifying Borden
in Decenber 1994 of its intention to termnate the distributorship
effective January 15, 1995. According to W5 as a result of the
direct conpetition with Borden and the various financial changes
made by Borden, the distributorship had becone unprofitable.
Subsequent to WG s notice of term nation, Del mar contacted Borden
and asked that PDI be designated an independent distributor of
Bor den’ s. Borden declined, and PD becane a distributor for
Land O Pines, a Borden conpetitor, within days of Wo s effective

date of term nation

1.

WG and PDI filed the instant action in March 1995 all eging
breach of contract, predatory pricing, and various state lawtorts.
Upon notion from Borden, the district court granted summary
judgnment on all <clains presented to it and not dismssed
voluntarily by Ws and PDI. On appeal, the plaintiffs present only

t he breach of contract issue.

We review a grant of summary judgnent de novo. See Hanks v.

1 W in fact proposed on Novermber 15, 1994, an anendnent to the returned
ner chandi se credit, but Borden refused this anmendnent. The parties continued
operating pursuant to the terns of the Novenber 11 letter
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Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992) . Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law.” Feb. R CGv. P. 56(c).

WG and PDI allege that the 1973 neno created a contractua
distributorship relationship with Borden and that the nmeno’s terns
governed the relationship. According to the plaintiffs, Borden
breached this contract by, anong other things, discontinuing
certain paynents to the distributors, reinstitutingits practice of
negotiating directly wwth certain custoners and payi ng hauling fees
only to distributors who serviced these custoners, and reducing
credits for returned nerchandi se and spoil age.

Assum ng arguendo that the 1973 neno created sone type of
contractual relationship between Borden and WG and PDI, we agree
with Borden that any such contract was termnable at will.3® “A
contract that contenpl ates continuing performance andis indefinite

in duration can be termnated at the will of either party.”*

3 The parties di spute whether PDI (or Del mar) was a di stributor of Borden’s
or nmerely an enployee or independent contractor of WG s. Although there is
conflicting evidence on this point, we need not resolve this conflict to di spose
of this case. Rather, because it does not affect our ultinmate disposition, we
assume arguendo that PDI was a distributors of Borden’s, subject to the sane
contractual agreenent that governed the WG Borden rel ationship.

4 Farah v. Mafrige & Kormani k, P.C., 927 S. W 2d 663, 678 (Tex. App.SSHouston
1996, no wit) (citing Clear Lake City Water Auth. v. Clear Lake Util. Co., 549
(continued...)



It is undisputed that the 1973 neno contains no term of
duration, nor do W5 and PDI allege that anyone at Borden ever
indicated to themorally that their distributorships would exi st
for any specified period of tine.® W and PDI aver in their
affidavits, however, that it was their belief that a Borden
di stributor could not be term nated unl ess Borden had a good reason
to do so. According to the plaintiffs, this belief was based upon
their observationsSSgleaned during their tenure as Borden
di stributorsSSthat the only distributors who were term nated were
those with drinking or financial problenms. W5 and PDI al so proffer
the testinony of Darrell Joslin, the fornmer conptroller for
Borden’s Houston and Conroe facilities, who indicates that he was
not aware of any distributorships’ having been term nated w t hout
reason. Joslin also testified that he was not aware of any
restrictions on Borden’s ability to termnate a distributorship,
but believed that it was Borden's practice not to do so wthout
cause.

This evidence is insufficient to create a fact issue
concerning the at-will nature of the distributorship contract. WG
and PDI do not point to any oral or witten conmunications that

alter the presunptive at-will nature of a contract of indefinite

4(...continued)
S.W2d 385, 390 (Tex. 1977)); Tex. Bus. & Cowm CopE ANN. § 2.309(b) (West 1994).

5> See, e.g., Mrgan v. Jack Brown Cl eaners, Inc., 764 S.W2d 825, 826 (Tex.
App. SSAustin 1989, writ denied) (notingthat the partiestoanat-will contract may
nodi fy the contract period by orally vitiating its at-will nature.
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duration contenplating continuing performance. Rather, they rely
solely upon their subjective beliefs, informed by their
observations of the course of dealing between the parties.
Subj ective mani festations of intent alone are not suitable indicia
of contract interpretation. See, e.g., Sternv. Wnzer, 846 S. W 2d
939, 944 (Tex. App.SSHouston [1st Dist.] 1993, no wit.)

As an at-w |l contract, the distributorship could be nodified
by either party as a condition to the continuation of the
relati onship. See Hathaway v. General MIIls, Inc., 711 S.W2d 227,
229 (Tex. 1986). |In general, when a party to an at-will contract
notifies the other of changes in the contract terns, the other nust
either accept the terns or termnate the contract. See id. |If the
party continues to performunder the contract with know edge of the
changes nmade by the other party, the forner is deened, as a matter
of law, to have accepted the changes. See id.

It is uncontested that during the course of their entire
| ongstandi ng rel ati onship with Borden, WG and PDI had notice of all
changes to the distributorshinp. An various tines during the
rel ati onshi p, Borden changed, anong other things, the dock prices,
the return policies, and its hauling fee policies. Each tine, W5
and PDI had notice of such changes and continued to deliver Borden
products pursuant to the nodifications.

The sane is true of each of the post-1973 changes that WG and

PDI all ege constitute contract breaches: The plaintiffs were aware



of each change and continued their enploynent consistent wth the
changes. G ven notice of the changes, the continued performance of
WG and PDI constituted acceptance of the new contract terns as a
matter of |aw These accepted changes to the at-wll
di stributorship agreenent thereby becane incorporated into the
contract and thus do not give rise to any breach.

AFF| RMED.



