IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31316

VIRAL L. ELLIS
Peti ti oner- Appel | ant,
ver sus
JOHN P. WHI TLEY;
RI CHARD | EYOUB, Attorney GCeneral,

State of Loui si ana,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 97-CV-1142-F

June 25, 1998
Before JOLLY, H GE NBOTHAM and DENNI'S, Circuit Judges.

PER CURI AM *

Virgil Ellis, Louisiana prisoner No. 107922, seeks a
certificate of appealability (COA) to appeal the district court’s
di sm ssal of his federal habeas petition as procedurally barred
under LA. CooeE CRM Proc. ANN. art. 930.8. A federal court will

consi der habeas cl ains which are barred by a state procedural

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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rule, if the petitioner denonstrates cause for the default and

actual prejudice. Engle v. Isaac, 456 U S. 107, 129 (1982).

Ellis argues that his Brady™ claimis based on a police
report which he did not obtain until May 4, 1992, nore than three
years after his conviction becane final. Ellis asserts that his
attorney requested disclosure of Brady material, but was told
that no excul patory evidence existed. ElIlis argues that,
contrary to the evidence presented at trial, the police report
indicates that two of the three victins identified another man
during a lineup in which Ellis participated and that no usabl e
fingerprints were recovered fromthe victims car. The trial
evi dence showed that all three victins selected Ellis fromthe
l'ineup and that his fingerprint was found on the door of the
victims car. See State v. Ellis, 529 So. 2d 122, 123 (La. C

App. 1988).

Ellis has made a credi ble show ng that the district court

erred by failing to address his allegations of cause and
prejudice with regard to the Brady issue. Engle, 456 U S. at

129; see Murphy v. Johnson, 110 F.3d 10, 11 (5th Gr. 1997).

Ellis does not argue that the district court erred by rejecting
his other federal habeas clainms as procedurally barred; thus, he

has abandoned t hose i ssues. Yohey v. Collins, 985 F.2d 222,

223-24 (5th Gir. 1993): Fen. R App. P. 28(a)(6).

" Brady v. Maryland, 373 U S. 83 (1963).
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W GRANT Ellis’ motion for a COA and VACATE AND REMAND t o
the district court for consideration whether Ellis has
est abl i shed cause and prejudice with regard to his Brady claim

COA GRANTED; VACATED AND REMANDED.



