IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-31315
Conf er ence Cal endar

JAMVES Rl CHARD W\EEMS,
Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Western District of Louisiana
USDC No. 97-CV-996

August 18, 1998
Before KING H G3 NBOTHAM and JONES, G rcuit Judges.
PER CURI AM *

Janes Richard Wens (#120628) pleaded guilty to the charge
of first-degree nurder and is serving a |ife sentence w thout
benefit of parole, probation, or suspension of sentence at the
Loui siana State Penitentiary. Wens has appeal ed the di sm ssal
of his federal application for a wit of habeas corpus.

Weens contends that his right to due process was viol ated
because the indictnment was not signed by the foreman of the grand
jury, contrary to state law. The sufficiency of a state

indictnent is not a matter for federal habeas relief unless it

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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can be shown that the indictnent is so defective that it deprived

the state court of jurisdiction. Branch v. Estelle, 631 F.2d

1229, 1233 (5th Gr. 1980). |If the state courts have held that
an indictnent is sufficient under state law, a federal court need

not address that issue. MKay v. Collins, 12 F.3d 66, 68 (5th

Cir. 1994). The state habeas court found that the grand jury
foreman had, in fact, signed the original indictnment. This
finding was affirned by the court of appeal. The rejection of
the defective-indictnent issue by the state courts was not based
upon an unreasonabl e determ nation of the facts in light of the
evi dence presented in the state-court proceedings. See 28 U S. C
§ 2254(d)(2).

Weens contends that his attorneys erred in failing to
chal l enge the indictnent. Woens cannot show that he was
prejudi ced by his attorneys’ failure to challenge the indictnent.

See Strickland v. WAshington, 466 U S. 668, 687 (1984).

Weens al so contends that his attorneys rendered ineffective
assi stance in advising himto plead guilty. Because a
certificate of appealability was not granted as to this issue, it

i s not considered. See Lackey v. Johnson, 116 F.3d 149, 151-52

(5th Gir. 1997).
AFFI RVED.



