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PER CURI AM !

Chiefly at issueinthis nultidistrict litigation (MDL) is the
failure of the notice of appeal to specify the parties taking the
appeal, as per FED. R App. P. 3(c). Because the notice does not
make it objectively clear that 39 of the putative Appellants
intended to appeal, we DISMSS as to them Concerning the
remai ni ng 49 Appellants, we AFFIRM

| .

The Bronco Il is a sport utility vehicle manufactured by Ford
bet ween 1984 and 1990. In 1988 and 1989, consuner groups began to
suggest that the Bronco Il tends to roll over too easily.

In the summer of 1993, five putative class actions were filed
agai nst Ford based on the Bronco |I1's supposed rol | over propensity.
None of the clains concerned Bronco IIs that had, in fact, rolled
over.

The action at issue here was filed in Louisiana state court
and renoved by Ford to the Mddle District of Louisiana;, a second
was filed in Florida state court and renoved by Ford to the
Southern District of Florida, and others were filed in the Western
District of North Carolina, the Eastern District of Louisiana, and
the Southern District of Mssissippi. In 1994, the Judicial Panel
on Multidistrict Litigation transferred the five actions to the
Eastern District of Louisiana. Two additional actions, filed in

that district in May 1995 and in the Eastern District of M ssour

IPursuant to 5TH QR R 47.5, the Court has determn ned that
this option should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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in Novenber 1995, were al so consolidated into the MDL.

After two proposed settlenents and class certification were
denied, and various of the legal <clains were dismssed,
approximately 120 plaintiffs remained. In June 1997, Ford noved
for sunmary judgnent on Louisiana state-law clainms brought by
plaintiffs who resided in Louisiana; Ford ternmed them “the
Loui siana plaintiffs”.2 Forty-nine of those “Louisiana plaintiffs”
were represented by Dani el Becnel (plaintiffs’ counsel before this
court) in opposition to that notion; 24 did not oppose it. On 10
Septenber 1997, the district court granted Ford' s notion and
dism ssed these plaintiffs; on 7 Novenber 1997 it anended the
di sm ssal by adding four inadvertently omtted plaintiffs.3

Regardi ng the judgnment entered 10 Septenber 1997, a notice of
appeal was filed by plaintiffs’ counsel on 24 Septenber 1997 on

behal f of the “Louisiana plaintiffs”.

2These “Louisiana plaintiffs” eventually nunbered 73. Ford's
24 June 1997 notion listed 64 plaintiffs inasinglelist. It also
included 62 plaintiffs in two lists sorted by date of Bronco Il
purchase. Three of the 64 (Anderson, Daunoy, and Hardy) were not
i ncluded in either date-of-purchase |ist, because Ford did not know
when they had purchased, but were nentioned in a footnote of the
supporting brief. One plaintiff, Randy Qugel, was omtted fromthe
list of 64, but included within the purchase-date-sorted 62.

The district court allowed Ford to add to its notion one
i nadvertently-omtted plaintiff (Herbert, on 7 July) and seven
plaintiffs for whomdi scovery had been del ayed (Caronna, Holli day,
Martinez, Mitz, Price, Varnado, and Wishi spack, on 18 August),
bringing the total to 73.

3These plaintiffs were Herbert, Anderson, Daunoy, and Hardy.
Ford apparently feared that the 10 Septenber sunmary j udgnent woul d
not apply to them because the district court’s opinion had
i ncorporated by reference neither the 7 July addition of Herbert to
the notion, nor Ford s footnote referring to Anderson, Daunoy, and
Har dy.



Remaining plaintiffs in the MDL proceeding were dismssed
| ater. In Decenber 1997, the district court granted nine
additional notions for summary judgnent by Ford regarding
plaintiffs who purchased their Bronco |Ils in States other than
Loui siana. And, the action by plaintiffs who had purchased Bronco
I1s in Mssissippi was transferred back to the Southern District of
Mssissippi in July 1998; these plaintiffs were voluntarily
di sm ssed in January 1999.

I n Decenber 1997, after being asked by this court to clarify
the 24 Septenber 1997 notice of appeal, plaintiffs’ counsel |isted
88 individuals as included; they appear in the caption above
These 88 nanes included all 49 of the plaintiffs on whose behalf
plaintiffs’ counsel had opposed Ford's notion in July 1997 (the
sunmmar y-j udgnent - opposi ng plaintiffs);* 22 of the 24 plaintiffs who
had not opposed the notion (onitting Anderson and Hardy);® and 17

ot hers dismssed by the district court at other tines.®

“That is, plaintiffs Ballas, Bean, Bourg, Bow es, Bridges,
Canzoneri, Carbonnette, Centanni, D Antoni o, Doucette, Duke, Ertel,
Esteves, Facheaux, Glloway, Gay, Gegoire, Gieshaber, Jiles,
M chael Johnson, Cheryl Johnson, Johnston, Larousse, Lenczyk,
Lezi na, Lobell, Loupe, Masson, Miuller, Qubre, David Qugel, Overton,
Parquet, Piglia, Roy, Serio, Freddie Smth, WIlliam Smth, Ted s
Touch Systens, Inc., Thornton, Thymes, Toncrey, Vittinger, Wl ker
(apparently msspelled in July 1997 as “Wal l er”), Washi ngton, West,
White, Whodruff, and Yaun.

That is, plaintiffs Ashcraft, Bates, Caronna, Chaffin,
Daunoy, Henrie, Herbert, Holliday, Martinez, Mitz, O Neil, Randy
CQugel, Phillips, Price, Arthur Smth, Varnado, Vitrano, Ward,
Washi spack, Witaker, Geen, and Ml er.

These 17 include seven plaintiffs (A len, Landcare
I ndustries, and Luis, who purchased their Bronco Ils in Florida;
Adanson and Quick, who purchased in Mnnesota; Arm stead, who
purchased in North Carolina; and Houghtalen, who purchased in
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FED. R App. P. 3(c) reads in part:

A notice of appeal nust specify the party or
parties taking the appeal by namng each
appel lant in either the caption or the body of
the notice of appeal . An attorney
representing nore than one party may fulfill
this requirenent by describing those parties

wth such ternms as “all plaintiffs,” “the
defendants,” “the plaintiffs A, B, et al.,” or
“all defendants except X.” ... A notice of

appeal also nust designate the judgnent,

order, or part thereof appealed from and nust

name the court to which the appeal is taken.

An  appeal w | not be dismssed for

informality of formor title of the notice of

appeal, or for failure to nane a party whose

intent to appeal is otherwise clear fromthe

noti ce.
The Rul e was anended foll owi ng Torres v. Qakl and Scavenger Co., 487
US 312 (1988) (failing to nanme appellants individually is
jurisdictional bar). The Advisory Conmttee Notes to the 1993
Amendnent of the Rule add: “The test established by the rule ..
is whether it is objectively clear that a party intended to
appeal .” See also Garcia v. Wash, 20 F. 3d 608, 610 (5th Cr. 1994)

(quoting the Advisory Conmttee Notes).

| ndi ana) who were di sm ssed when sunmary judgnents were granted in
Decenber 1997; four plaintiffs (Brewbaker, Janmes, and Bernard in
March 1997, and Brand in February 1996) who were dism ssed after
earlier summary judgnents; four plaintiffs who purchased in
M ssissippi (Dallis, Lewis, Vance, and Robi nson), whose action was
transferred to the Southern District of Mssissippi in July 1998,
and who were voluntarily dismssed in January 1999, and who were
represented by counsel other than plaintiffs’ counsel; and two
plaintiffs (Schumak on 16 Septenber 1997 and Aponte in Cctober
1997) who were voluntarily dismssed earlier, and who were also
represented by counsel other than plaintiffs’ counsel.
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Because the notice of appeal refers to “the Louisiana
plaintiffs” and to the 10 Septenber 1997 summary judgnent, it does
not refer, let alone “clear[ly]” refer, to any plaintiffs besides
the 73 Louisiana plaintiffs to whomthat judgnent applied. There
is also no clarity that the notice of appeal includes any
plaintiffs besides the 49 sunmary-judgnment-opposing plaintiffs to
whompl aintiffs’ counsel had an established rel ati onship regarding
the notion. While 22 additional plaintiffs subject to the summary
judgnent were later listed by plaintiffs’ counsel, we cannot rely
on the later list to infer that plaintiffs’ counsel executed the
noti ce of appeal on behalf of these 22, given that the |list also
i ncluded several plaintiffs represented by different counsel and
still litigating their clains at the tinme of briefing (briefs were
filed on 20 April 1998 and 8 June 1998) and of oral argunent
(Decenber 1998), and still others, also represented by different
counsel, who had dism ssed their clains voluntarily.

While the 1993 Anmendnents to Rule 3(c) relaxed the Torres
interpretation of the degree of specificity required of a notice of
appeal, they did not alter Torres’ holding that “a failure to file
a notice of appeal in accordance wth the specificity requirenent
of Federal Rule of Appellate Procedure 3(c) presents a
jurisdictional bar to the appeal”. 487 U S. at 314. Accordingly,
we dismss the appeal as to all but the 49 summary-judgnent -
opposing plaintiffs. W agree with the Second Circuit, which, in
di sm ssing an appeal pursuant to a nuch narrower violation of Rule

3(c) specificity than we face here, wi shed “to place the bar on



notice of the inportance of Rule 3(c)” and to highlight “the harsh
and unfortunate consequences of overlooking it”. Agee v. Paranount
Comruni cations, Inc., 114 F. 3d 395, 400 (2nd G r. 1997). W also
note that, while Rule 3(c), as anended, requires courts to tolerate

noti ces of appeal which refer to appellants w thout nam ng them

the Rule still plainly directs that such reference shall be “by
nam ng each appellant”. In short, appellants should invest the
mnimal time and energy necessary to |ist each appellant
i ndi vi dual ly.

As stated, we do find it objectively clear that the 49
summar y-j udgnent - opposing plaintiffs (listed supra, note 4)
i ntended to appeal. While, as noted, the list of 88 names has
obvious flaws, it did list all 49 sunmary-judgnent-opposing
plaintiffs, and so casts no doubt on their intent to appeal.
Not hing belies the inference that plaintiffs’ counsel’s notice to
appeal the Septenber summary judgnent was executed for the sanme 49
on whose behal f he opposed the summary j udgnent two nonths earlier.
Therefore, we wll not dismss the entire appeal on Rule 3(c)
grounds. Cf. Sammad v. Dallas, 922 F.2d 216, 220 (5th Cr. 1991)
(pre-1993 Anmendnent) (single notice of appeal held insufficiently
specific as to sone appellants, but sufficiently specific as to
anot her).

2.

A second i ssue of appellate jurisdiction exists because the 10

Septenber 1997 judgnent did not dispose of all parties and clains

before the district court, and that court did not certify the



judgnent as per FED. R Cv. P. 54(b). But, as noted, the NMDL court
di sposed of the final clains in July 1998 when it transferred the
M ssi ssi ppi  action. We therefore have appellate jurisdiction.
Barrett v. Atlantic Richfield Co., 95 F.3d 375, 378-79 (5th Gr.
1996) .

B

The 49 plaintiffs for whom we have jurisdiction contend that
the summary judgnent was i nproper because the district court should
have approved cl ass certification and the proposed settl enent; and,
alternatively, because that court m sapplied Louisiana | aw on the
prescription of redhibition clainms and the exercise of reasonable
diligence regarding alleged fraudul ent conceal nent.

O course, we review a sumary judgnent de novo, e.g.,
Marshal | v. East Carroll Parish Hosp. Service Dist., 134 F.3d 319,
321 (5th Gr. 1998); a refusal to certify a class, for abuse of
di scretion, e.g., J.R Cdearwater Inc. v. Ashland Chem Co., 93
F.3d 176, 180 (5th G r. 1996).

Plaintiffs cite no cases in which this court has reviewed a
district court’s denial of a proposed settlenent. Nor do the
remai ning appellants (the 49 plaintiffs over whom we have
jurisdiction) cite any authority indicating that they, as only sone
of the putative class representatives before the district court,
have standing to challenge the denial of class certification.
However, even assuming that a settlenent proposal once deni ed may
ever be resurrected on appeal (which we seriously doubt), it is

quite obvious that a class settlenent nust be rejected if class



certification is inappropriate. FED. R Qv. P. 23(e); Anthem
Products, Inc. v. Wndsor, 521 U S. 591 (1997). Pursuant to our
review of the record and the briefs, we find no reversible error,
for essentially the reasons stated by the district court. See In
re Ford Motor Co. Bronco Il Product Liability Litigation, No. CV-
MDL-991-G nem ops. (E D La. 27 February 1997 and 10 Septenber
1997).
L1l
For the foregoi ng reasons, we DI SM SS t he appeal as to all but

49 of the putative Appellants. As to those 49, we AFFIRM



