UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-31032
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

| SAAC KI TT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(96- CR-232-9)
August 19, 1998

Bef ore W SDOM DUHE, and DEMOSS, Circuit Judges.
PER CURI AM *

| saac Kitt was convicted of one count of conspiracy to
possess with intent to distribute heroin, cocaine, and cocai ne
base, and two counts of the use of a communication facility in

the conm ssion of a drug felony in violation of 21 U. S.C. 88

“Under 5TH QR R 47.5, the Court has determined that this
opi ni on shoul d not be published and is not precedent except in
the limted circunstances set forth in 5THGQR R 47.5.4.
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843(b) and 846. He was sentenced to prison for 41 nonths, to be
foll owed by three years of supervised release. Kitt appeals.
Kitt argues that the district court erred by permtting the
Governnent to introduce evidence that he had previously been
arrested for possession of cocaine with the intent to distribute.
We review the trial court’s adm ssion of evidence for an abuse of

discretion. United States v. Hunphrey, 104 F.3d 65, 70 (5th

Cr.), cert. denied, 117 S. C. 1833 (1997). W apply a

t wo-pronged test to determne the admssibility of evidence under
FED. R EviD. 404(b). “First, the evidence nust be relevant to an
i ssue other than the defendant's character. Second, the evidence

must have probative value that is not substantially outweighed by

undue prejudice.” United States v. Msher, 99 F. 3d 664, 670 (5th

Cir. 1996) (citing United States v. Beechum 582 F.2d 898, 911

(5th Gir. 1978) (en banc)), _cert. denied, 118 S. . 73 (1997).

The evidence of Kitt’s prior conviction tended to show his
know edge of the drug trafficking trade and his intent to engage
in drug trafficking. The danger of the prejudice of this
evidence was mtigated by the district court’s cautionary
instruction to the jury. The district court did not abuse its
discretion by admtting this evidence.

Kitt also argues that the district court erred by refusing
to grant a mstrial after the prosecutor inpermssibly comrented
upon his exercise of his Fifth Amendnent right to remain silent.

“A statenent violates the Fifth Amendnent if the prosecutor
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intended to comrent on the defendant's failure to testify or if a
jury would naturally and necessarily interpret the prosecutor's

remarks in that light." Mntoya v. Collins, 955 F. 2d 279, 286

(5th Gr. 1992) (internal quotation marks and citation omtted).
We review the remarks in the context in which they occurred.

Passman v. Bl ackburn, 797 F.2d 1335, 1346 (5th Gr. 1986).

The prosecutor made the follow ng statenments during cl osing
ar gunent :

And [defense counsel] is a very good | awer
and he’s a very charm ng person, but he can’t
sit back there with his client and hope we’ll
forget about him because we won’t. This
money right here was going honme with |saac
Kitt, “One and a quarter for 75.” He left
hi s beeper nunber on there. So what do the
agents do? Wen they're trying to find him
what do they do? They call that exact nunber
that’s listed to him Isaac Kitt. There is
no doubt that the person that M chael Shorts
was tal king to and was taking this to and who
had an ounce and a quarter of heroin was M.

| saac Kitt; M. Isaac Kitt, the West Bank
dope deal er.

And we’ve never said that Isaac Kitt was in

the mddle of this conspiracy; he was just on

the edge of it.
R 15, 850-51. Taking the prosecutor’s remarks in the content in
whi ch they occurred, we agree with the district court that the
jury would not naturally and necessarily interpret those renarks
as a comment on Kitt’s failure to testify. Gven the
prosecutor’s statenent that Kitt was not in the mddle of the

conspiracy, but was just “on the edge of it,” we find that the

prosecutor’s statenents were referring to Kitt’s mnor role in
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the drug conspiracy and defense counsel’s low profile at trial.
A prosecutor may comrent on the failure of the defense, as
opposed to the defendant, to counter or explain the evidence.

See United States v. Borchardt, 809 F.2d 1115, 1119 (5th G

1987). There was no reference to Kitt’'s failure to testify. The
district court did not err by refusing to grant a mstrial.

The judgnent of the district court is AFFI RVED



