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Cct ober 21, 1998
Before DAVIS, DUHE, and PARKER, Circuit Judges.

PER CURI AM ~
Appellant Tinothy J. Charpentier appeals from an order
granting summary judgnent to Appellee Phillips Petrol eum Conpany.

Finding no error, we affirm

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



BACKGROUND

Charpentier, while enployed as a contract worker on a fixed
pl atforml ocated on the Quter Continental Shelf, sustained personal
injuries when the wi nd caught a | arge pi ece of plywhod and blew it
into him Charpentier alleges that the plywod should have been
secured in |ight of an approaching storm Charpentier, an enpl oyee
of Omega Service Industries, Inc., brought suit against Mrathon
G 1 Conpany, the owner/operator of the platform and Phillips
Petrol eum Conpany which was nodifying the existing platform
pursuant to an agreenent between Marathon and Phillips.

Phillips nmoved for sunmary judgnment on the grounds that its
records reflected that none of its enployees were present on the
platform on the date of the injury. The district court granted
Phillips’ notion and dismssed Charpentier’s clains against
Phillips. Charpentier filed a notion for newtrial, which al so was

denied. Charpentier tinely appeals.

ANALYSI S
We reviewa district court’s grant of summary j udgnent de novo
using the sane standard of review as the district court. Exxon
Corp. v. St. Paul Fire and Marine Insur. Co., 129 F.3d 781, 784
(5th Gr. 1997). Aparty is entitled to summary judgnent if it can
denonstrate that there is no genuine issue of material fact and
that it is entitled to judgnent as a matter of law Fed. R G v.

P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317 (1986). Once a



movant who does not have the burden of proof at trial makes a
properly supported notion, the burden shifts to the nonnovant to
show that a summary judgnent shoul d not be granted. 1d. at 321-25.
A party opposing such a summary judgnent notion may not rest upon
mere al |l egations contained in the pl eadi ngs, but nust set forth and
support by summary judgnment evidence specific facts showi ng the
exi stence of a genuine issue for trial. Anderson v. Liberty Lobby,
Inc., 477 U S. 242, 255-57 (1986). \When ruling on a notion for
summary judgnent, "the inferences to be drawn fromthe underlying
facts . . . nust be viewed in the |ight nost favorable to the party
opposi ng the notion." Matsushita Elec. Indus. Co. v. Zenith Radio,
475 U. S. 574, 587 (1986) (quoting United States v. Diebold, 369
U S. 654, 655 (1962)); Hansen v. Continental Insur. Co., 940 F.2d
971, 975 (5th Cir. 1991).

Needl ess t o say, unsubstanti ated assertions are not conpetent
summary judgnent evidence. Celotex, 477 U S. at 324. The party
opposi ng summary judgnent isrequiredto identify specific evidence
in the record and to articulate the precise manner in which that
evi dence supports his or her claim See Forsyth v. Barr, 19 F.3d
1527, 1537 (5th Gir.), cert. denied, 115 S. C. 195 (1994).

Charpentier first argues that he introduced evi dence through
the testinony of Paul Denis, another contract worker, and Felix
Goodly, a Marathon enpl oyee, that Phillips enpl oyees were present
on the platform and were negligent in failing to secure the
pl ywood. According to Charpentier, this evidence raised a fact

dispute as to whether Phillips enployees were involved. W



di sagr ee.

Al t hough Denis maintained in his deposition that he saw
Philli ps enpl oyees working with plywod on the deck below, Denis
further testified that the only reason he believed the nen were
Phil l'i ps enpl oyees was because he saw Phillips stickers on their
hardhats. Phillips introduced docunentary evidence that none of
its enpl oyees were present on that day. Phillips also introduced
an affidavit from an i ndependent contractor stating that Phillips
enpl oyees passed out Phillips stickers to contractors who then
pl aced them on their hard hats. The district court correctly
concluded that Denis’s statenments were not based on personal
know edge and anounted to nere specul ation.

Char pentier i ntroduced Fel i x Goodly’ s deposition testinony and
acconpanyi ng Marat hon daily norni ng reports which indi cate that one
Philli ps enpl oyee was present on the platformthat day. That is
the only piece of information one can glean fromthe reports. No
further evidence was introduced indicating whether that one
enpl oyee had anything to do with the plywod. The district court
noted that the lawsuit was filed in March 1996, the notion for
summary judgnment was filed in the early part of 1996, the court
granted Charpentier an extension of tinme to conduct discovery to
respond to the notion for summary judgnent, and the hearing on the
nmotion occurred in My 1997. After all that time, Charpentier
coul d not produce any evidence to connect Phillips with the injury
at issue. Charpentier’s introduction of the Denis testinony and

the Goodly records is not sufficient to prevent sunmary judgnent.



Alternatively, Charpentier contends that there is a genuine
issue of material fact in dispute regarding whether Onrega’ s
enpl oyees were actually the borrowed servants of Phillips.
Charpentier failed to introduce any evidence to support this
contention. Additionally, even assum ng there was a fact dispute
as to whether Onega s enployees were the borrowed servants of
Phillips, we fail to see howthat fact is material. Charpentier’s
Conpl ai nt never alleged that Phillips was vicariously |iable for
t he acts of Orega’ s enpl oyees under the borrowed servant doctri ne, 2
and the record before us contains no evidence that the Orega
enpl oyees were negligent. R Vol. 1:1-6. Charpentier’s Conpl aint
all eged that Phillips was vicariously liable due to the actions of
its own supervisory representative, Vance Steil (sic), and/or due
to the actions of its own workers or workers perform ng contract
services. |d.

Phillips can be liable for injuries resulting from the
negli gent acts of an i ndependent contractor (Onega) only if (1) the
liability arises from an ultrahazardous activity or (2) Phillips
retai ned operational control over Orega’'s acts or expressly or

inpliedly authorized those specific acts. See Coulter v. Texaco,

2The borrowed servant doctrine usually arises in the context
of an affirmative defense whereby a general enployer attenpts to
avoid liability for the actions of its enployee by asserting the
enpl oyee was | oaned to another enployer. See Benoit v. Hunt Tool
Co., 53 So.2d 137 (La. 1975); Billeaud v. Pol edore, 603 so.2d 754
(La. App. 1st Cr.), wit denied, 608 So.2d 176 (La. 1992).
However, use of the borrowed servant doctrine as a sword, rather
than a shield, is not unprecedented. See G vello v. Johnson, 567
So.2d 643 (La.App. 4th CGr.), wit denied, 569 So.2d 987 (La
1990) .



Inc., 117 F.3d 909, 911-12 (5th Cr. 1997). There is no claimthat
the activity was ultrahazardous, thus we | ook to whether Phillips
retai ned operational control over Orega’'s activities.

The legal relationship between Orega and Phillips is
determned from “the contract between them and from their
intentions in establishing and carrying out that relationship as
mani fested in its performance and the surroundi ng circunstances.”

See H ckman v. Southern Pacific Transport Co., 262 So.2d 385, 390

(La. 1972). The only evidence Charpentier relied upon to defeat
summary judgnent was the contract between Phillips and Orega. The
contract between Phillips and Orega provides in pertinent part:

Contractor shall be an independent contractor, and any

provisions of this Contract which may appear to give

Conpany or t he Conpany Representative the right to direct

Contractor in the performance of the Work, or to exercise

a neasure of control over the Wirk, shall be deened to

mean, and shall nean, that Contractor shall follow the

desires of Conpany in the Wrk to be acconplished only

and not in the neans whereby it is done. Cont ract or

shal | have conplete and authoritative control over the

Wrk as to the details of perform ng the Wrk.
Contract, Ceneral Conditions, 13.2. Charpentier points out that
the contract also provides for the designation of a Phillips
conpany representative and allows Phillips to renove an Orega
enpl oyee fromthe project if he is inconpetent but does not allow
himto be fired from his enploynent with Orega. We find these
provisions insufficient to show that Phillips had operational
control over the details of Orega s work. | ndeed, the contract
belies such a contention. Onmega had the responsibility for the
safety of its enployees and retained the right to hire, fire, or
assign its workers. Onega was required to furnish at its expense

6



all required form |unber and welding rod. Under the contract,
Onega kept all enploynent records with regard to its enpl oyees and
made al | paynments to all governnental agencies and third parties as
requi red by | aw i ncl udi ng enpl oynent and i ncone taxes. Orega al so
was required to provide a conpetent offshore supervisor and any
necessary personnel to be in charge of the work. Onega controlled
the details of its work under the contract. Accordi ngly, the
judgnent of the district court is affirnmed.

AFF| RMED.



