IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30951
(Summary Cal endar)

SAMWY NAGEM
Pl ai ntiff-Appellant,

ver sus

AMERI CAN NATI ONAL PROPERTY
AND CASUALTY COVPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Mddle District of Louisiana
(96- CV-394)

August 3, 1998
Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.

PER CURI AM *

Plaintiff-Appellant Samy Nagem appeals the district court’s
grant of summary judgnent in favor of Defendant-Appell ee Anerican
Nati onal Property and Casualty Co. (“ANPAC’), dism ssing Nagem s
action to recover uninsured/underinsured notorist (“UM) benefits

under a policy issued by ANPAC. Nagem asserts that rejection of

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



t hose benefits was invalid under Louisiana law, as (1) ANPAC s UM
selection/rejection fornms were insufficient to satisfy the
requi renent that the insured be given the opportunity to nmake a
meani ngful selection from the options listed on the fornms, and
(2) his agent recommended that he decline UM coverage, wthout
pointing out that he did not have coverage to conpensate him for
gener al damages caused by an UM notorist, thereby depriving hi mof
the opportunity to nmake a neani ngful selection from his coverage
options. Finding noreversible error inthe district court’s grant
of summary judgnent rejecting Nagenmis claim we affirm
I
FACTS AND PROCEEDI NGS

In Novenber 1993, Nagem purchased an autonobile liability
i nsurance policy wth Anmerican National General |Insurance Co.
(“ANG’), requesting bodily injury limts of $50,000/$100,000 and
rejecting UM coverage. In May 1995, Nagem submtted a new
application for a policy, transferring him from ANG (a standard
program to ANPAC (a preferred program) as a result of a change in
his driving record. Hs bodily injury limts were increased to
$250, 000/ $500, 000.

The ANPAC application (“the general application”) contained a
separate section for the selection/rejection of UMcoverage. Nagem
signed the general applicationin two places: First, he signed the

section specifically relating to UM coverage; second, he signed an



acknow edgnent, |ocated on the sane page as the UM provision,

stating “l have been advised and have had the various other
coverages and |limts available to nme under this policy fully
explained. It is ny decision to purchase the coverages and limts
set forth herein.” In addition, the application contained a

separate UM selection/rejection form (“the selection/rejection
fornt), which Nagemsigned. |Immediately preceding his signature is
the foll owi ng acknow edgnent :

| acknow edge that the coverages and options shown on

this formhave been explained to ne. It is hereby agreed
that nmy selections apply to all insureds under this
liability insurance policy and future renewals,
replacenents, or reinstatenents of such policy. If |

decide to select another option at sone future tine, |

must advise ny ANPAC agent or the conpany in witing

before the sel ection becones effective.

Both fornms provide options for seven different |evels of
coverage from the mninmum of $10,000/%$20,000 to the naxi mum of
$500, 000/ $500, 000, including the bodily injury Iimts requested in
t he application of $250, 000/ $500, 000. An applicant can sel ect one
of these coverages by placing an “X” in the box next to the choi ce.
Simlarly, the applicant can reject UM coverage by placing an “X’
in the box preceding the statenent “lI do not desire to purchase
Uni nsured and Underinsured Modtorist Bodily Injury Coverage.”

Prior to his autonobil e accident in August 1995, which is the
subject of this litigation, Nagem recalls discussing UM coverage

with his agent when he obtained the ANG policy in 1993. He states

t hat the agent reconmended that he not purchase UMcoverage, as his



ot her coverage was sufficient. He also says that the agent told
himthat he did not carry UM coverage on his own policy. Nagem
does not recall discussing UMcoverage whil e going through the 1995
application process. Finally, Nagemrecalls di scussi ng UMcover age
wth his agent after his accident, at which tine, he contends, the
agent nmade the sane recommendati on as he had in 1993.

Foll ow ng his accident, Nagem brought suit against ANPAC
seeking recovery of UM benefits under his policy. Both parties
filed for summary judgnent. In August 1997, the district court
granted ANPAC s notion for summary judgnent, dism ssing the case.
Nagem tinmely appeal ed.

I
ANALYSI S

On appeal fromsummary judgnent, we reviewthe record de novo

"under the sane standards which guided the district court."?
Summary judgnent is appropriate when no genuine issue of materi al
fact has been shown and the noving party is entitled to judgnent as
a matter of law.® |In determ ning whether sunmmary judgnment was
proper, all facts are viewed in the |ight nost favorable to the
nonnovant .

Loui si ana | aw requi res i nsurance conpani es, such as ANPAC, to

offer UMcoverage to its insureds. The availability and anount of

Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cir.
1988) .

SFeD. R Qv. P. 56(c).



UM coverage is provided under LA Rev. Stat. 8§ 22:1406D(1)(a)(i)
whi ch states:

No autonobile liability insurance coveringliability
ari sing out of the ownershi p, maintenance, or use of any
nmot or vehicle shall be delivered or issued for delivery
inthis state with respect to any notor vehicle for use
on public highways and required to be registered inthis
state or as provided in this Subsection unless coverage
is provided therein or supplenental thereto, in not |ess
than the limts of bodily injury liability provided by
the policy, under provisions filed with and approved by
the comm ssioner of insurance, for the protection of
persons insured thereunder who are legally entitled to
recover nonpunitive danages from owners or operators of
uni nsured or underinsured notor vehicles because of
bodily injury, sickness, or disease, including death
resulting therefrom however, the coverage required under
this Subsection shall not be applicabl e where any i nsured
named in the policy shall reject in witing, as provided
herein, the coverage or selects lower limts.

(ii) After Septenber 1, 1987, such rejection or selection
of lower Iimts shall be nade only on a form desi gned by
each insurer. The formshall be provided by the insurer
and signed by the named insured or his |ega
representative. The formsigned by the naned i nsured or
his legal representative which initially rejects such
coverage or selects lower limts shall be conclusively
presunmed to becone a part of the policy or contract when
i ssued and delivered, irrespective of whether physically
attached thereto.*

The Loui si ana Suprene Court summari zed t he requi renents of the

UM statute in its Tugwell v. State Farmlns. Co. opinion, stating

that the I aw “provides the insured with three options: UM cover age

equal to bodily injury limts in the policy, UMcoverage | ower than

‘LA, Rev. STAT. ANN. 8§ 22:1406D(1)(a)(i)-(ii) (West 1995),
anended, Acts 1997, No. 1476 “Omi bus Prem um Reduction Act of
1997.”



those limts, or no UM coverage. A rejection on a form that
prohi bits the insured fromchoosing limts belowliability coverage
or which automatically chooses a certain |ower anount for the
i nsured, does not neet the statutory requirenents . . . ."%® The
court noted that “a valid rejection or selection of lower limts
must be in witing and signed by the nanmed insured or his |egal
representative.”®

Mor eover, “the insurer nmust place the insured in a positionto
make an informed rejection of UMcoverage.”’” “In other words, the
form used by the insurance conpany nust give the applicant the
opportunity to nake a ‘neaningful selection” from his options
provided by the statute . . . ."% The Tugwell court gave an
exanpl e of how an insurer can nmake its insured aware of the fact
that he may select lower |imts of UM coverage, explaining that
“the insurer can require the insured to acknow edge in witing he
has been i nfornmed of the options; or, the application itself can be
set up in such a way through the use of bl anks and boxes that it is

apparent to the reasonable person that he has the option of

STugwel|l v. State FarmIns. Co., 609 So. 2d 195, 198 (La.
1993) .

6ld. at 197 (citing Henson v. Safeco Ins. Cos., 585 So. 2d
534, 538 (La. 1991); Groir v. Theriot, 513 So.2d 1166, 1168 (La.
1987); A l.U. 1Ins. Co. v. Roberts, 404 So. 2d 948, 951-52 (La
1981)).

I'd. (citing Henson, 585 So. 2d at 539).
8 d.



selecting any lower limt he chooses.”?®

We concl ude that ANPAC s fornms were sufficient to give Nagem
the opportunity to nmake a neani ngful selection from his coverage
options provided by the UMstatute. W do not agree with Nagem s

suggestion that a formnust explicitly provide options stating, “I

select UM coverage in the sane anbunt as the limts of ny
autonobile liability insurance,” and “l select UM coverage | ower
than bodily injury limts inthis policy.” The indicated coverages

on the ANPAC form he used enconpass both of these choices, as the
form included a choice of $250,000/$500,000 — Nagem s bodily
injury coverage limts —as well as |ower coverage limts.® The
only variance fromthe statutory options is the format ANPAC used
to nmake them avail able. The statute does not nandate any
particular form or [|anguage, and we decline to inpose the
recitation of talismanic words to satisfy its requirenents. Wth
regard to Nageni s contention that his rejection of UMcoverage was
invalid because of his agent’s failure adequately to explain (or
al l eged m srepresentation of) the extent of UM coverage, we note
that Nagem signed both forms, in conpliance with the statute

attesting to the fact that the policy’s various coverages had been

explained to him Nagemis bound by his contractual acts, and we

°ld. at 199.

°An applicant could choose coverage in the anmounts of
$10, 000/ $20, 000; $25, 000/ $50, 000; $50, 000/ $100, 000;
$100, 000/ $300, 000; $250, 000/ $500, 000; $300, 000/ $500, 000; and
$500, 000/ $500, 000.



w Il not hear parol evidence to vary those acts.
1]
CONCLUSI ON
For the foregoi ng reasons, the decision of the district court
is, in all respects,

AFFI RVED.



