UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-30877
Summary Cal endar

ANDRE P. NEFF,
Pl ai ntiff-Appellant,
VERSUS
KRI STI NA FORD, CITY OF NEW ORLEANS, through The City
Pl anni ng Comm ssion of the City of New Ol eans,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(96- CV-362-7N)

Novenber 10, 1998
Bef ore W SDOM DUHE, and DeMOSS, Circuit Judges.

PER CURI AM *

The plaintiff-appellant, André Neff, filed suit against his
enpl oyer, the Cty Planning Conmm ssion of the City of New
Ol eans, and his supervisor, alleging unlawful age and sex
di scrim nation under federal and state |aw and intentional
infliction of enotional distress. A jury returned a verdi ct
which found the Gty liable on the intentional infliction of

enotional distress claim but awarded no danmages. Neff now

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



appeal s, arguing that the district court abused its discretion by
(1) denying his notion for a continuance and (2) excl uding al
the parties’ wtnesses and exhibits fromthe trial. Neff also
contends that inconsistencies in the jury verdict require remand
and a newtrial. None of Neff’'s argunents has nerit. W affirm

We review the district court’s denial of Neff’'s notion for a
conti nuance for an abuse of discretion.? “Wen the question for
the trial court is . . . whether a continuance should be granted,
the judgnent range is exceedingly wde, for, in handling its
cal endar and determ ning when matters shoul d be consi dered, the
district court nust consider not only the facts of the particul ar
case but also all of the demands on counsel’s tinme and the
court’s.”® Because Neff has not shown prejudice to his
“substantial rights,” we refuse to substitute our judgnent for
that of the district court.* The district court did not abuse
its discretion in refusing to grant the continuance.

We al so review for an abuse of discretion the district
court’s decision to enforce its scheduling order by striking al
the parties’ witnesses and exhibits.> W allowtrial courts

“broad discretion to preserve the integrity and purpose of the

2 Font enot v. Upjohn, 780 F.2d 1190, 1193 (5th Cr. 1986).
8 | d.

4 See id. at 1194.

5 See Geiserman v. MacDonal d, 893 F.2d 787, 790 (5th G

1990). In CGeiserman, we stated that “a trial court’s decision to
excl ude evidence as a neans of enforcing a pretrial order nust not
be di sturbed absent a clear abuse of discretion.” 1d. (interna

quotation and citation omtted).



pretrial order.”® A trial court may sanction a party’'s failure
to conply with a scheduling order by excluding evidence.” In
exercising its discretion to exclude such evidence, the trial
court should consider (1) the explanation, if any, for the
party’s failure to conply with the scheduling order; (2) the
prejudice to the opposing party; (3) the possibility of curing
such prejudice by granting a continuance; and (4) the inportance
of the evidence.® In the instant case, both parties consistently
failed to conply with the court’s scheduling order by submtting
w tness and exhibit lists late. In fact, Neff, w thout |eave of
court, filed his witness list thirty-one days after the deadline
for submtting such a list and two days after the deadline for
conpleting all discovery. 1In response to the parties’
transgressions, the district court struck all parties’ w tness
and exhibit lists and allowed only the parties to the action to
testify at trial. |In making this determnation, the district
court carefully considered the factors outlined above. Therefore,
while the district court’s action may have been harsh, it was not
an abuse of discretion.

Wth respect to Neff’s contention that he is entitled to a
new trial, it is our duty to reconcile, if possible, apparent

conflicts in a jury’'s answers to interrogatories to validate the

6 | d. (quoting Hodges v. United States, 597 F.2d 1014, 1018
(5th CGr. 1979)).

! FED. R Cv. P. 16(f).
8 Cei serman, 893 F.2d at 791.
3



jury verdict.® “The touchstone in reconciling apparent conflict
is whether the answers may fairly be said to represent a | ogical
and probabl e decision on the relevant issues as submtted.” |If
we cannot reconcile the answers “after a concerted effort,” we
nust grant a newtrial.' |In the case at bar, however,
reconciling the jury's answers poses no difficulty. It is quite
possible for a jury, after considering all the evidence, to find
the existence of liability without damage. W w Il therefore not
disturb the jury's verdict.

AFFI RVED.

o Federal Deposit Insurance Corp. v. Minn, 804 F.2d 860,
866 (5th Cir. 1986).

10 Wiite v. Ginfas, 809 F.2d 1157, 1161 (5th Cir. 1987)
(internal quotation and citation omtted).

1 Federal Deposit |nsurance Corp., 804 F.2d at 866
(citation omtted).



