IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30832
Conf er ence Cal endar

LI ONEL CUREAUX, SR
Pl ai ntiff-Appellant,
vVer sus
G NCER BERRI GAN, U.S. District Judge
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Eastern District of Louisiana
USDC No. 97-CV-1705-E

Decenber 9, 1997
Bef ore BARKSDALE, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Li onel Cureaux, Sr., federal prisoner # 23888-034,

proceeding pro se and in forma pauperis (IFP), brought this

action pursuant to Bivens v. Six Unknown Naned Agents of Federal

Bureau of Narcotics, 403 U S. 388 (1971), against United States

District Judge G nger Berrigan. Cureaux, who appeal s the
di sm ssal of his conplaint as frivolous pursuant to 28 U S. C
8§ 1915(e)(2(B)(i), contends that Judge Berrigan denied himaccess

to the courts and violated his constitutional right to due

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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process by dismssing his 28 U S.C. § 2255 noti on because
Cureaux’s direct appeal of his conviction was pendi ng. Cureaux
asserts that the district court erred in dismssing his conplaint
as frivol ous because Judge Berrigan is not immune fromhis clains
for attorney’s fees and injunctive relief.

The district court may dismss an | FP conplaint as frivol ous
pursuant to 8 1915(e)(2)(B)(i) if it lacks an arguable basis in

law or in fact. Norton v. D mazana, 122 F.3d 286, 291 (5th Cr

1997). We review a dism ssal as frivolous pursuant to §8 1915(e)

for an abuse of discretion. Mbore v. Mabus, 976 F.2d 268, 270

(5th Gr. 1992).
Cureaux does not challenge the district court’s
determ nation that Judge Berrigan is entitled to absolute

judicial imunity against his damages clains. See Krueger v.

Reiner, 66 F.3d 75, 76-77 (5th Gr. 1995) (Judges are absolutely
i mmune from damages for acts perfornmed in the exercise of
judicial functions.). Accordingly, Cureaux has abandoned this

claim See Brinkmann v. Dallas County Deputy Sheriff Abner, 813

F.2d 744, 748 (5th Gr. 1987)(issues not asserted on appeal are
abandoned) .

Cureaux’s contention that he is entitled to attorney’s fees
and injunctive relief because Judge Berrigan dism ssed his 8§ 2255
nmotion wthout prejudice while his direct crimnal appeal was
pendi ng | acks an arguable basis in law and is frivol ous. Fassler

v. United States, 858 F.2d 1016, 1019 (5th Cr. 1988). The
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district court did not abuse its discretion by dismssing
Cureaux’s conplaint as frivolous. Norton, 122 F.3d at 291.
Cureaux’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH QR

R 42.2. W caution Cureaux that any additional frivol ous
appeals filed by himor on his behalf will invite the inposition
of sanctions. To avoid sanctions, Cureaux is further cautioned
to review any pending appeals to ensure that they do not raise
argunents that are frivol ous.

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



