IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30768
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl aintiff-Appellee

ver sus

CHRI STOPHER GERRARDO HARDY,
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Western District of Loui siana
(92- CR-20012- 2)

Sept enber 25, 1998

Before JOLLY, SM TH, and WENER, C rcuit Judges.
Per Curiam

In this di rect crim nal appeal , Def endant - Appel | ant
Chri stopher Gerrardo Hardy conplains that a m sstatenent by the
district court during the sentencing colloquy for his guilty plea
—specifically, erroneously inform ng himthat he was subject to a
mandatory mnimum sentence of only half the actual mnmandatory
mnimum prison tinme that he actually faced — affected his

substantial rights by influencing himnot to wthdraw his plea of

" Pursuant to 5THCR R 47.5, the Court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



guilty and thereby causing him to incur an excessive term of
i ncarceration. Agreeing with Hardy that the district court
violated Fed. R Cim P. 11 in significantly understating the
mandatory mninmm prison term that Hardy would incur if he
persisted with his guilty plea, and that such violation affected
Hardy’ s substantial rights and was not harnl ess error —as conceded
on appeal by the governnent —we vacate Hardy’'s guilty plea, his
convi ction thereon, and the sentence he i ncurred by virtue thereof,
and remand this case for further consistent proceedings.

l.
FACTS AND PROCEEDI NGS

Har dy was charged with conspiracy to distribute marijuana and
possession with intent to distribute marijuana, in violation of 18
US C 88 841(a)(1l) and 846. The governnent filed an enhancenent
information under 21 U S.C. 8§ 851(a), alleging that Hardy had a
prior conviction.

Hardy entered into a witten plea agreenent pursuant to which
he would plead guilty to the conspiracy count of the indictnent.
After the plea agreenent was signed, a presentence report (PSR) was
prepared. The PSR ultimately reconmmended a gui deline sentence of
240 nont hs based on the statutory m ni mum sentence resulting from
the governnment’s filing of an information seeking an enhanced
penalty based on Hardy’ s prior conviction. The district court
sentenced Hardy to the mandatory mninmum 240 nonths of
i npri sonment .

Hardy did not file a direct appeal but eventually filed a
nmotion under 28 U S.C. § 2255 to vacate, set aside, or correct
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sentence by a person in federal custody. Hardy was granted | eave
to file an out-of-tinme direct appeal, which led to his filing of
this appeal .?

1.
ANALYSI S

Hardy entered a quilty plea pursuant to Fed. R Cim P. 11.
A guilty plea involves the wai ver of several constitutional rights
and, accordingly, nust be nmade know ngly and voluntarily. Boykin
v. Alabama, 395 U S. 238, 242-44 (1969). “Rule 11 creates a

prophyl actic schene designed to insure both that guilty pleas are
constitutionally nmade and that a full record will be available in

the event that a challenge is nade to the plea.” United States v.

Bernal, 861 F.2d 434, 436 (5th Gr. 1988) (internal quotations and
citations omtted). In analyzing the validity of a guilty plea, we
conduct a two-step inquiry focusing on: (1) whether the district
court varied fromthe procedures required by Rule 11; and (2) if
so, whether such variance affected the “substantial rights” of the

def endant . United States v. Johnson, 1 F.3d 296, 298 (5th Gr.

1993) (en banc).

At the plea proceeding, Hardy was questioned extensively by
the district court. The court informed Hardy that any false
answers could lead to a crimnal charge of perjury, see Fed. R
Crim P. 11(c)(5); determ ned that Hardy was nental |y conpetent and

not under the influence of any drugs, and that he was satisfied

2 Hardy’'s appointed counsel filed a notion to w thdraw under

Anders v. California, 386 U S. 738 (1987), but this notion was
deni ed.




wth his legal representation, see Fed. R Cim P. 11(c)(2)

informed hi mthat he had the right to plead not guilty, to be tried
by ajury with the assi stance of counsel, and to confront w t nesses
against him and that he could not be conpelled to incrimnate
hinmself, see Fed. R Crim P. 11(c)(3) and (4); and determ ned t hat
Hardy was not entering a plea because he was prom sed anything or
because he had been coerced, and that there was a pl ea agreenent,
see Fed. R Cim P. 11(d). The governnent presented a factua

basis to support the plea, see Fed. R Cim P. 11(f). The
district court also explained the nature of the charge to Hardy,
i nformed hi mof the maxi num possi bl e penalty, advised himthat he
woul d be sentenced pursuant to the guidelines, see Fed. R Crim P.

11(c) (1), and infornmed himof the mandatory m ni nrum sentence that

he faced.

Unfortunately, the district court mstakenly told Hardy that
he was subject to a 10-year rather than the 20-year nmandatory
m ni mum sentence by virtue of the enhancenent information. This
clearly constituted a “variance” under Rule 11. Therefore, under
t he approach dictated by our en banc opinion in Johnson, we nust
determ ne, on the bases of the particular circunstances of the
case, whether the Rule 11 error affected the defendant’s
“substantial rights” and, if so, whether the error was harnl ess.

In the instant case we are guided by our holding in United

States v. Still, 102 F. 3d 118 (5th Cr. 1996), cert. denied 118 S.

. 43 (1997), in which on virtually identical facts we concl uded

t hat the sentencing court’s understatenent of the mandatory m ni num



sentence constituted reversible error. In Still, as in United

States v. Watch, 7 F.3d 422 (5th Gr. 1993)(inplicating court’s
total failure to advise defendant of the nmandatory m ninum
sentence), we reasoned that the defendant did not fully understand
t he consequences of his guilty plea and therefore his substanti al
rights were affected. Still, 102 F.3d at 122-23; Watch, 7 F.3d at
424.

We did not conclude in Still, however, and do not today, that
failure of the district court to informthe defendant correctly as
to the mandat ory m ni numsent ence can never be harm ess error; only
that substantially understating the length of the applicable
mandat ory m ni numsentence wi || al ways have a substanti al effect on
his decision to plead guilty. See Still, 102 F.3d at 122-23.
Mor eover, the governnment concedes this point on appeal and does not
oppose the vacating of Hardy's guilty plea. In light of this
situation, we need not and therefore do not address the substance
of any of the sentencing issues inplicated by this case. Rather,
we vacate Hardy's plea of guilty, the conviction based on it, and
the sentence inposed by the district court, and we remand for
further proceedings consistent wth this opinion.

Pl ea, conviction, and sentence VACATED, and case REMANDED



