UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 97-30757 & 97-30758
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

Rl CARDO COLQN,
al so known as Jose Antoni o Betancourt,

Def endant - Appel | ant.

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
SERG O ARI AS,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Western District of Louisiana
(96- CR- 20028 & 96- CR-20028- 004)

August 4, 1998
Bef ore KING BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM *

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Ricardo Colon appeals his conviction for conspiracy to
di stribute cocai ne, possession with intent to distribute cocaine,
and interstate travel in aid of illegal activity. Sergio Arias,
who pleaded guilty to conspiracy to distribute cocaine, appeals
only his sentence. Both Appellants were involved in a conspiracy
to transport cocai ne from Houston, Texas, to Menphis, Tennessee.
As their offenses arise out of the same course of conduct, our
court granted the Governnent’s notion to consolidate their appeals.

Col on contends that the district court erred by denying his
motion for mstrial, followng an FBI agent’s inproper
nonr esponsi ve testinony in which he attri buted several nurders to
menbers of the organi zation with whom Col on had conspired. After
the district court denied Colon’s notion for a mstrial, the
Governnent clarified that there were no nurder charges against
Colon and instructed the agent to refrain from maki ng any further
coments on the subject.

We review a district court’s refusal to grant a mstrial for
abuse of discretion. United States v. Layne, 43 F.3d 127, 134 (5th
Cir.), cert. denied, 514 U S. 1077 (1995). “Were, as here, the
motion for a mstrial involves the presentation of prejudicial
testinony before the jury, anewtrial isrequiredonly if thereis
a significant possibility that the prejudicial evidence had a
substantial inpact upon the jury verdict, viewed in light of the

entire record.” ld. (internal quotation marks and citation



omtted). Considering the Governnent’s curative statenents in open
court imediately follow ng the nonresponsive answer, and in the
light of the abundant evidence of Colon’s guilt, it is unlikely
that the i nproper testinony had a substantial inpact on the jury’'s
verdi ct. Accordingly, the district court did not abuse its
di scretion by denying Colon’s notion for mstrial.

Quidelines’ 8 5C1.2 requires the district court to sentence a
def endant according to applicable guidelines without regard to a
statutory mninmum sentence, if the five criteria for its
application are satisfied. Arias contends that the district court
erred by finding that he had not net the fifth eligibility
requi renment for application of 8§ 5C1.2 (“not |ater than the tine of
the sentencing hearing, the defendant has truthfully provided to
the Governnment all information and evidence the defendant has
concerning the offense or offenses that were part of the sane
course of conduct or of a common schene or plan”). Although Arias
al so contends that the district court mstakenly believed that it
had no authority to apply 8 5C1.2, and that it failed to present
any reasons for refusing to apply 8 5Cl.2, neither of those
contentions has nerit. The record reflects that the district court
was aware of its authority to apply 8 5C1.2 if Arias net all of the

eligibility requirenents, and the court stated reasons for refusing

to apply it.



We review the district court’s refusal to apply 8 5Cl1.2 for
clear error. United States v. Flanagan, 80 F. 3d 143, 145 (5th Cr
1996). The district court’s finding was based on Arias’ testinony
at Colon’s trial that Colon had not been involved in the
conspiracy. In the light of the jury verdict convicting Col on and
the great weight of evidence directly contradicting Arias’
testinony, the district court did not clearly err by finding that
Arias had not given truthful information to the Governnent
regarding his offense and was, therefore, ineligible for
application of 8§ 5C1.2. See United States v. Edwards, 65 F. 3d 430,
433 (5th Cr. 1995). The contention that § 5Cl1.2 could not be
applied because the district court did not inpose an upward
adj ustnent for obstruction of justice, pursuant to US S. G 8§
3Cl.1, also fails.
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