IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30726

Summary Cal endar

RON FCLSE,
Pl ai ntiff-Appellant,
V.
Rl CHARD WOLF MEDI CAL | NSTRUMENTS CORPORATI ON, ET AL,
Def endant s,
Rl CHARD WOLF MEDI CAL | NSTRUVENTS CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(94- CV-1903-R)

January 14, 1998
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM ~
Plaintiff-appellant Ron Fol se appeals the district court’s
judgnent confirmng an arbitrator’s award. He contends that the

arbitrator commtted m sconduct and that he erred in his

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



application of the law and in his contract interpretation. W
affirmthe judgnent of the district court.
| .  FACTUAL & PROCEDURAL BACKGROUND

From June 1976 until Septenber 1991, plaintiff-appellant Ron
Fol se worked for defendant-appellee Richard Wl f Medical
I nstrunents Corporation (“WIf”) as a Manufacturer’s
Representative. Pursuant to a Sal es Representative Agreenent
(“Sal es Agreenent”), Folse solicited orders for nedical equi pnent
in several Southern states. WIf conpensated Fol se on a
comm ssion and bonus basis. The Sal es Agreenent allowed either
party to term nate the contract w thout cause on ninety days’
witten notice. It limted post-term nation conpensation to
comm ssions on orders that were received by WIf prior to the
termnation date, and it al so provided that the outstanding
comm ssions would be paid only after Wolf received paynent from
the custoner. |In addition, the Sal es Agreenent required
arbitration of all clains arising out of it.

On Septenber 3, 1991, Folse informed WoIf in witing of his
i mredi ate resignation and requested paynent of the comm ssions
and bonuses that he believed WIf owed him |In a letter dated
Septenber 5, 1991, WIf accepted Fol se’s resignation and denanded
the return of its sanple inventory. Thereafter, WIf did not pay
Fol se the noney that he clainmed was owed to him and Fol se did

not return the sanple inventory to Wl f.



After one unsuccessful arbitration proceeding fromwhich no
final award was issued, Folse filed suit against Wl f, the
American Arbitration Association, and the original arbitrator.
WIf noved to conpel a return to arbitration, and the district
court denied the notion. However, a panel of this circuit
reversed and remanded the matter with instructions to return to
arbitration

On Cctober 1, 1996, the parties participated in a second
arbitration before Arbitrator Terrell Harris. Harris issued an
award on Cctober 30, 1996 that ordered Folse to return the sanple
inventory to W f within thirty days or pay Wlf its val ue and
ordered WIf to pay Fol se $19,752 in conmi ssions if Fol se
returned the inventory on tine. Folse filed a notion to stay
execution of and to vacate the arbitration award in the United
States District Court for the Eastern District of Louisiana. On
June 13, 1997, the district court denied Folse s notion and
confirnmed the arbitration award. Fol se now appeal s.

Il. STANDARD OF REVI EW
We review a district court’s confirmation of an arbitration

award de novo. Gateway Techs., Inc. v. MI Telecomms. Corp., 64

F.3d 993, 996 (5th Gr. 1995); Forsythe Int’l, S A v. Gbbs G

Co., 915 F.2d 1017, 1020 (5th G r. 1990). However, the “district

court’s ‘review of an arbitration award is extraordinarily

narr ow. Gateway, 64 F.3d at 996 (quoting Antw ne v. Prudenti al




Bache Sec., Inc., 899 F.2d 410, 413 (5th GCr. 1990)). As a

result, the scope of our reviewis also highly circunscribed;
i ndeed, this circuit has held that review ng courts nust “defer
to the arbitrator[’s] resolution of the di spute whenever

possible.” Anderman/Smth Qperating Co. v. Tennessee &s

Pipeline Co., 918 F.2d 1215, 1218 (5th Cr. 1990). Pursuant to
the Federal Arbitration Act, 9 U S.C. 8 10, an arbitration award
shal | not be vacated unl ess

(1) the award was procured by corruption, fraud, or

undue neans; (2) there is evidence of partiality or

corruption anong the arbitrators; (3) the arbitrators

were guilty of m sconduct which prejudiced the rights

of one of the parties; or (4) the arbitrators exceeded

their powers.
Gateway, 64 F.3d at 996 (citing Forsythe, 915 F.2d at 1020).
This circuit has consistently confirmed that “section 10 of the
Arbitration Act describes the only grounds upon which a review ng

court may vacate an arbitration award.” Mllroy v. Pai newebber,

Inc., 989 F.2d 817, 820 (5th G r. 1993).
[11. DI SCUSSI ON

On appeal, Folse contends that the arbitration award should
be vacated because the arbitrator commtted m sconduct in not
explaining the basis for his award and in failing to await the
court reporter’s delivery of the transcript and docunentary
evi dence before issuing an award. Folse also clains that the
district court erred in finding that the award was rationally

inferable fromthe contract | anguage and fromthe facts of the



case. W address each of these contentions in turn.
A. Arbitrator M sconduct

Fol se contends that the award shoul d be vacated because the
arbitrator did not fully explain the award. As the district
court explained, this circuit has consistently held that

arbitrators are generally not required to disclose or explain

the reasons that underlie their decision.’”” Houston Lighting &

Power Co. v. International Bhd. of Elec. Wrkers, Local Union No.

66, 71 F.3d 179, 186 (5th G r. 1995) (quoting Anderman/Smth, 918

F.2d 1219 n.3), cert. denied, 117 S. C. 52 (1996); see also

Val entine Sugars, Inc. v. Donau Corp., 981 F.2d 210, 214 (5th

Cir. 1993) (“Arbitrators need not provide reasons for their
awards.”); Antwi ne, 899 F.2d at 412 (holding that arbitrators
need not “disclose or explain the reasons underlying an award”).
Thus, we find no error in the arbitrator’s failure to detail the
reasons underlying his award.

Fol se al so contends that the award shoul d be vacated because
the arbitrator issued it without waiting for the court reporter
to deliver the hearing transcript or the docunentary evi dence
presented at the hearing. It is well-settled that “[a] bsent
agreenent of the parties, a witten transcript of the

[arbitration] proceedings is unnecessary.” Bernhardt v.

Pol ygraphic Co. of Am, 350 U S. 198, 204 n.4 (1955); see also

d ass v. Kidder Peabody & Co., 114 F.3d 446, 454 (4th G r. 1997)




(citing the sanme | anguage from Bernhardt, 350 U S. at 204 n.4).
The Sal es Agreenent’s arbitration clause nakes no nention of the
production of a witten transcript of the arbitration

proceedi ngs, and Fol se has pointed to no evidence indicating that
such an agreenent was ever nmade. The arbitrator was present

t hroughout the hearing, and he heard all of the testinony. As
there is no requirenent that a transcript even be nade, we cannot
say that it constitutes m sconduct for the arbitrator to i ssue an
award prior to the production of the witten transcript of the
heari ng.

Finally, Folse clainms that the award nust be vacated because
the court reporter took the docunentary exhibits and did not
return them He therefore argues that the award was “arbitrary
and capricious,” and was, on its face, “issued w thout benefit
and consideration of the docunentary evidence and of the hearing
record.”? Folse failed to raise this argunent before the
district court, and “*[i]t is an unwavering rule in this GCrcuit
that issues raised for the first tine on appeal are reviewed only

for plain error.’”” Riley Stoker Corp. v. Fidelity & Guar. Ins.

Underwiters, Inc., 26 F.3d 581, 589 (5th Cr. 1994) (quoting

McCann v. Texas Gty Ref., Inc., 984 F.2d 667, 673 (5th Cr

2 We note that Wl f disputes Folse’'s claimthat the court
reporter took the exhibits, and it is not possible to determ ne
what happened fromthe record before this court. Nevertheless,
for purposes of this appeal, we assune that the arbitrator did
not have the exhibits when he issued his award.
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1993)). In order for an appellant to prevail under this |evel of
scrutiny, he nmust show the following: “(1) that an error
occurred; (2) that the error was plain, which neans cl ear or
obvious; (3) the plain error nust affect substantial rights; and
(4) not correcting the error would ‘seriously affect the
fairness, integrity, or public reputation of judicial

pr oceedi ngs. Hi ghlands Ins. Co. v. National Union Fire Ins.

Co., 27 F.3d 1027, 1032 (5th Gr. 1994) (quoting United States V.

d ano, 507 U S. 725, 736 (1993), and holding that “‘[t] he
princi ples and decision enunciated in dano apply a fortiori in

the civil context’” (quoting Smth v. GQulf Gl Co., 995 F. 2d 638,

646 (6th Gr. 1993))).

It is undisputed that the arbitrator was present throughout
the hearing at which the docunentary evidence was introduced. As
he had the opportunity to consider the relevance of each piece of
evi dence at the hearing, we cannot say that his decision to issue
an award wi thout further review of the evidence constituted plain
error.

B. Substantive dains

Fol se rai sed four substantive clainms before the district

court, each of which he reiterates before this court. First,
Fol se argues that the arbitrator msinterpreted the Illinois
Sal es Representative Act (“Sales Act”), 820 ILL. Cow. STAT. 120/3

(West 1990), which he clainms “provides for nandatory penalties



under these circunstances.”® However, Illinois courts have held
that in order to recover such danmages under the Sales Act, a
conpl ai nant nust show “cul pability that exceeds bad faith.”

Maher & Assocs., Inc. v. Quality Cabinets, 640 N E.2d 1000, 1008

(rrr. App. @. 1994). As the district court correctly

determ ned, the arbitrator reasonably could have found, fromthe
evi dence presented at the arbitration hearing, that the Sal es Act
was not applicable because Wl f’s conduct was not sufficiently
cul pable to trigger it.

Fol se’s second, third, and fourth argunents about the
substance of the award all relate to the arbitrator’s
interpretation of the Sales Agreenent. It is well settled that
courts may not vacate arbitration awards based on alleged errors

in contract interpretation. See, e.q9., United Paperworkers Int’|

Union v. Msco, Inc., 484 U. S. 29, 38 (1987) (“The arbitrator may

not ignore the plain | anguage of the contract; but the parties

3 The statute reads as foll ows:

A principal who fails to conply with the
provi sions of Section 2 concerning tinely paynent or
with any contractual provision concerning tinely
paynment of conm ssions due upon the term nation of the
contract with the sales representative, shall be |iable
inacivil action for exenplary danages in an anount
whi ch does not exceed 3 tines the anount of the
comm ssions owed to the sales representati ve.
Addi tional ly, such principal shall pay the sales
representative s reasonable attorney’s fees and court
costs.

820 ILL. Cow. STAT. 120/ 3 (West 1990).
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havi ng authori zed the arbitrator to give neaning to the | anguage
of the agreenent, a court should not reject an award on the

ground that the arbitrator msread the contract.”); United Food &

Commercial Wrkers v. National Tea Co., 899 F.2d 386, 389 (5th

Cir. 1990) (“It is not for the courts to agree or disagree with
[the arbitrator’s] interpretation. That it was a contract
interpretation is clear, and we have no authority to disturb
it.”). In addition, where the basis for the award can be
inferred fromthe underlying contract, the review ng court nust
affirmthe award “even if it does not agree with the

arbitrator[’s] interpretation of the contract.” Andernman/Smth,

918 F.2d at 1218. W agree with the district court that the
testi nony and evidence introduced at the hearing was sufficient
to render the arbitrator’s award rationally inferable fromthe
contract | anguage and the facts of the case.
' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



