IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30694

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

TROY DOUGLAS ALLEN
Def endant - Appel | ant

Appeal fromthe United States District Court
For the Mddle District of Louisiana
(96-CR-73-ALL)

April 16, 1998
Before WSDOM JOLLY, and H G3 NBOTHAM Circuit Judges.
PER CURI AM *
Troy Douglas Allen appeals his conviction for striking and
causing bodily injury to two inmates in violation of 18 U S. C
8§242. We reject his clains of error and AFFIRMt he conviction. W

al so VACATE the sentence and REMAND for sentencing anew.

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Allen’s main contention is that the governnent failed to
di scl ose i nformati on about the two victins, Ponthieux and R ni, who
testified against him On the state of this record we are not
per suaded t hat any undi scl osed i nformati on was naterial. Allenis
unable to either denonstrate the adm ssibility of the information
or to articulate any line of defense that it m ght have opened up.

The information not disclosed before trial included evidence
that Ponthieux had lied regarding his participation in certain sex
acts with other inmates. The conplete record discloses this lie,
but put in context, it loses its sting. Pont hi eux al so had
expl ai ned that he had been put in | ockdown for five days before he
agreed to give a statenent; a statenent he pronptly recanted to
other prison officials on his release fromlockdown. The conplete
story injures Allen’s Brady claimin two ways. First, it has a
back edge with its evidence of mstreatnent by prison guards.
Second, developing the full context of the statenent would have
taken the trial into a collateral matter such that the district
court cannot be faulted for deciding it would not have been
adm tt ed.

The information that R ni had earlier nmade a false charge
agai nst a guard suffers fromsimlar fault. The record is far nore
equi vocal. At best, it established that a previous claimthat a
guard had used excessive force agai nst himby grabbing himby the
neck was determned to not have been established. The factua
basis of the rejection was that the injury to R ni’s neck was
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i nconsistent with his having been choked, as he clained. The
difficulty is that was not Rini’s claim This wundi scl osed
informati on was not as clear cut as Allen nowurges. It would have
been of dubi ous val ue to the defense and woul d have required a side
trial of the earlier charge.

The evidence against Allen was conpelling. Pont hi eux
suffered severe injuries requiring surgery and extensive care. The
surgeon testified that the injuries could not have been self-
inflicted and were consistent wth being hit by a round object such
as afist while lying flat on a bed or against a wall. This is in
the teeth of the specul ati ve defensive theory that the i nmates were
fighting anong thenselves and contrived the charges to avoid
puni shnment. Imediately after Allen left for the day, Ponthieux
told the incom ng guard, Sergeant Oscar Coney, about the beating.
Nurse Scott testified that there had been no fights between the
young i nmates on that day; that when she saw the injuries of Rin
and Pont hi eux, they said that Allen had beaten them In short, the
governnent’s case against Allen was conpelling. We can find no
reversible error in the failure to disclose A len conplains of

here.

.
The governnment concedes that the district court erred in
ruling that it lacked authority to depart dowward on the

conbi nation of factors urged by Allen. W are unsure whether the
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district
W nust
district
district

sent ence

court would have done so with a correct view of the | aw
then vacate the sentence and remand the case to the
court for sentencing anew. W do not suggest that the
court nust inpose a different sentence, only that the

must flow froma correct view of the range of discretion

to be exercised. This hair splitting is a price of the sentencing

gui del i ne regine.

The

j udgnment of conviction is AFFI RVED. The sentence is

VACATED and the case is REMANDED for sentencing anew.

AFFI RVED in part and VACATED and REMANDED in part.



