IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30693
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

| VORY GARNER W LSON, al so known as Boo Boo W/ son,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
M ddle District of Louisiana

(95- CR- 60- 3- B- ML)

June 9, 1998
Bef ore GARWOOD, JONES and STEWART, Circuit Judges.”’
PER CURI AM
lvory Garner WIson appeals from his sentence follow ng
resentencing for conspiracy to possess with intent to distribute
cocai ne base, possession with intent to distribute cocai ne base,
and using and carrying a firearmin relation to a drug-trafficking

crime. 18 U.S.C. 8 924(c)(1); 21 U.S.C. 88 841(a)(1), 846. WIson

"Pursuant to 5THOR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



contends that he should have been sentenced under the “safety
val ve” provision of US.S.G 8 5Cl1.2 and 18 U. S.C. 8§ 3553(f) as to
the charge of wusing and carrying a firearm during a drug-
trafficking crinme. WIson contends, for the first tine on appeal,
that an wunwarranted sentencing disparity exists between his
sentence and that of a codefendant. WIson also argues, for the
first tinme on appeal, that the district court erred in failing to
award hima downward departure fromthe guidelines.

Pursuant to section 5Cl.2, for controlled substance offenses
under 21 U. S.C. 88 841, 844, 846, 960, or 963, qualified defendants
shall be sentenced in accordance with the applicable guidelines
range, without regard to any statutory m ni numsentences. Section
5Cl1.2; see United States v. Edwards, 65 F.3d 430, 433 (5th Cr.
1995). Because using and carrying a firearmin relation to a drug-
trafficking crinme under section 924(c)(1) is not a qualified
controll ed substance offense, the district court did not err in
refusing to apply that provisionin sentencing WIson for using and
carrying a firearmin relation to a drug-trafficking crinme. See 8§
5C1.2; § 3553(f).

Even assum ng the disparate sentencing issue is within the
scope of this Court’s remand for resentencing, WIson has not
denonstrated error, plain or otherwise, with respect to his
argunent of disparate sentences. See United States v. Brown, 29

F.3d 953, 959 (5th Cr. 1994); United States v. Sparks, 2 F. 3d 574,



587 (5th Gr. 1993). The issue of a downward departure was beyond
the scope of +the remand and, therefore, not proper for
reconsideration by the district court. United States v. Marnol ej o,
_F.3d ___ (5th Gr. Apr. 21, 1998, No. 97-20378), 1998 W. 188089
at *3. WIlson has not denonstrated error, plain or otherwise, in
the district court’s refusal to grant him a downward departure.
And, section 924(c)(1l) provides for a mandatory five-year

nonconcurrent sentence. See Brown at 560.
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