IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30543
Summary Cal endar

YORAM RAZ,
Pl ai ntiff-Appellant,

ver sus

UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

(96- CV- 2422)

Novenber 14, 1997
Bef ore GARWOOD, DeMOSS and PARKER, Circuit Judges.”’

PER CURI AM

Plaintiff-appellant Yoram Raz (Raz) appeals fromthe district
court’s dismssal of his conplaint under the Federal Tort C ains
Act (FTCA) for failure to state a claim W affirm

Factual and Procedural Background

"Pursuant to 5THOR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



While enployed at the Louisiana State University Medical
Center at Shreveport (LSUS-MC), Raz observed what he perceived to
be irregularities in the statistical anal yses, and the concl usi ons
derived from those analyses, in a governnent-funded scientific
study. Raz expressed his concerns to officials at LSUS-MC, but was
dissatisfied with their response and chose to report his concerns
to officials at the United States Departnent of Health and Human
Services (HHS).

The matter was referred to the Ofice of Research Integrity
(ORI), a division within HHS that is authorized to handl e charges
of scientific m sconduct. ORI instructed LSUS-MC to conduct an
i nvesti gati on. Upon conpletion of its investigation, LSUS MC
submtted a formal report to ORI. ORI then conducted an "oversi ght
review' of the LSUS-MC investigation and determ ned that there was
no basis for further investigation. Subsequently, OR wote Raz
that, while his allegations my have been "made in good faith,"
they had not been borne out by the investigation and did not
warrant further inquiry.

Unsatisfied both with the LSUS-MCinvestigationandwith ORI’s
review, Raz filed suit under the FTCA claimng that the ORI review
was grossly negligent and that the LSUS-MC investigation was
conducted in contravention of both "commobn sense" and federal
regul ati ons. He sought nonetary conpensation for personal
financial |osses and danage to his professional reputation. He
al so requested that the court order ORI to w thdraw the concl usi ons
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of its review and to conduct a full investigation into the matter.

I n the proceedi ngs bel ow, the court found that Raz’s pl eadi ngs
appeared only to charge ORI with a violation of their federal duty
to supervi se i nvestigations into scientific m sconduct .
Consequently, the district court found that Raz had alleged the
breach of a duty that was based solely in federal l|aw, and
therefore that he had failed to state a claim under the FTCA as
this Court construed that statute in Johnson v. Sawyer, 47 F.3d 716
(5th Gr. 1995) (en banc). As we stated in Johnson, the "violation
of a federal statute or regulation does not give rise to FTCA
liability unless the relationship between the offending federa
enpl oyee or agency and the injured party is such that the forner,
if a private person or entity, would owe a duty under state lawto
the latter in a nonfederal context." ld. at 728 (enphasis in
original). Finding that the duty which Raz clainmed ORI owed to him
arose, if at all, only out of federal law, the district court
dism ssed Raz’'s conplaint for failure to state a claim

Di scussi on

On appeal, Raz argues that the district court erredinfailing
to construe 28 U . S.C. 8 2674 expansively to include his claim of
"negligent investigation.”" He notes that when the activity giving
rise to the injury is not one that a private individual would
typically undertake (for exanple, directing traffic), courts have

entertai ned FTCA cl ains based on anal ogous torts that would have



been recognized against state and mnunicipal entities under
applicable state law. See, e.g., Crider v. United States, 885 F. 2d
294 (5th Gr. 1989). Raz argues that the inquiry conducted by ORI
shoul d be consi dered anal ogous, for purposes of his FTCAclaim to
a crimnal fraud investigation conducted by a nunicipal police
departnent. He further asserts that Louisiana | aw i nposes a duty
to conduct investigations in a non-negligent nmanner, and thus that
his claimagainst ORIl has a basis in state tort |aw.

Raz relies on Tonpkins v. Kenner Police Dep’'t, 402 So.2d 276
(La. Ct. App. 1981), for the proposition that under state | aw police
departnents have an affirmative duty to perform conpetent
i nvestigations and that they may be held liable in tort if their
i nvestigation was grossly negligent. In Tonpkins, the plaintiff
all eged that a police officer, while investigating the scene of an

accident, was told by the driver of one of the vehicles that a

passenger lay injured in the bushes by the side of the road. 1d.
at 278. It was further alleged that the injured man was noani ng
audi bly and was visible from where the officer stood. ld. The

officer took no action, and the injured passenger died severa
hours later. 1d. The court held that the plaintiff had stated a
cause of action.

Contrary, however, to Raz’s contention, the court in Tonpkins

did not abrogate, but rather reaffirnmed, the general rule that "a

| ocal governnent cannot be held liable in cases of failure to



enforce a protective regulation when the injuries resulting
therefromare not readily foreseeabl e and a substantial tinme passes
between the negligent actions and the injuries sustained by the
plaintiff." 1d. at 280. The holding in Tonpkins did not inpose
gener al liability upon police departnents for negl i gent
i nvestigation, but rather articulated a very narrow exception to
the general rule against such liability. The court held that, on
the facts as alleged, an individual duty toward the injured
passenger arose due to the exceptional nature of the situation
expl ai ni ng that where "closeness in proximty or tinme, results in
a one-to-one relationship between the police officer and the
injured party, the police officer ceases to act only for the public
good and at that nonent becones obligated to the individual to
conduct hinself in such a way as not to cause him unnecessary
injury." Id. at 280.

The facts all eged by Raz clearly do not bring his claimw thin
t he narrow excepti on envi si oned by the Tonpki ns court. Raz alleges
that "danmages [were] inflicted upon his occupation and weal th" as
a consequence of ORI’s decision that his allegations did not nerit
further investigation. Raz, however, was discharged before OR
conducted its review of the LSUS-MC investigation. The nonetary
damages al | eged appear to stemfroma libel suit filed agai nst Raz
based on statenents nade by him regarding the research

inproprieties reported to ORI, as well as from his |oss of



enpl oynent and subsequent career difficulties. The | awsuit agai nst
Raz, his discharge fromenpl oynent, and any negative effect on his
career, however, all result from actions taken by individuals not
associated in any way with ORI. Thus, the essence of Raz’s claim
is not that ORI directly caused his injuries, but rather that ORl’s
failure to conclude that his version of the facts were true,
concomtantly exonerating him from charges that his allegations
were false or made in bad faith, has paved or eased the way for the
i bel suit brought against himand has nmade it nore difficult for
him to denobnstrate that he was wongfully discharged.! These
alleged injuries clearly lack the causal and tenporal proximty

that were essential to the holding in Tonpkins.?

1t appears fromthe record that Raz is, or at |east was at
the tinme of the district court proceedings, a plaintiff in a
wrongf ul di scharge suit agai nst his fornmer enpl oyer and a def endant
in a libel suit brought by Dr. Struve, one of Raz’'s fornmer co-
wor ker s.

2Further, even if Raz’s injuries and ORI’s allegedly negligent
i nvestigation had been sufficiently connected to be considered
causally and tenporally proxi mate, the exchange of |etters between
Raz and ORI is sinply not the type of interaction needed to create
a Tonpki ns-type "one-to-one rel ationship" between the police and
the injured party. Informng officials that a crine has been or is
about to be commtted does not, in and of itself, entitle the
informant to a conpetent investigation or to police protection
This point is nade forcefully by the Tonpkins court itself, which
cites with approval a case in which a police departnent was held
not liable for injuries sustained by the plaintiff, where the
police refused to conduct a full investigation despite her repeated
requests for protection from a rejected suitor who had nade
nunmerous threats. Utimately, the ex-suitor hired an individual to
throwlye inthe victinis face, blinding her in one eye and causi ng
damage to the other and permanent scarring of her face. The court
held that the police were not |liable for negligence in failing to
investigate the threats. See Tonpkins, 402 So.2d at 280 n.6
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In sum the facts pleaded by Raz would not be sufficient to
give rise to the duty based on the Louisiana precedents upon which

he relies, and consequently, as held by the district court, he has

(citing Riss v. New York, 240 N. E.2d 860 (NY 1968)).

Al so, we note that subsequent Louisiana cases dealing wth
al l eged "negligent investigation" appear to have considered the
fact that an investigation was conducted in a routine manner as
establishing sonething simlar to arebuttable presunption that the
def endant police departnent did not breach the duty it owed the
plaintiff. For exanple, in Barry v. Dennis, 633 So.2d 806
(La. Ct. App. 1994), aplaintiff alleged, inter alia, that the police
depart nent had been negligent in conducting a crimnal
i nvestigation in which he had been charged, resulting in his being
i ncarcerated for an unnecessarily long period of tinme. |In holding
that the plaintiff had not shown negligence the court stated that
"[ulnless a plaintiff can prove that the police departnment owed him
a special duty outside of the one owed to the general public, he
cannot recover damages for breach of such a duty.” | d. 809-10
(citations omtted). Despite the fact that the plaintiff in Barry
was actually incarcerated during the investigation (creating a duty
toward hi mpersonally), the court found that "[t]he evidence does
not showthat the police departnent conducted its i nvestigation any

differently in this case than in any other simlar case." |d. at
810. Thus, there was "no evidence that the investigation . . . was
conducted in such an extraordi nary manner as to constitute a breach
of any special duty owed plaintiff." Id. Accordingly, the case

agai nst the nunicipal police departnent was di sm ssed.

Under the reasoning of Barry, Raz’'s pleading may be
insufficient with respect to both the elenent of duty and of
breach. Raz does not allege, nor does the record indicate, that
ORI conducted its investigation any differently than it has in
other, simlar situations. | f anything, the record, provided
|largely by Raz, tends to show that ORI conducted the review in
question with nore than ordinary care, deviating fromits norm
procedures only in ways that would favor Raz (for exanple, by
accepting and considering evidence that Raz refused to submt
during the LSUS-MC investigation). Thus, even had Raz properly
al |l eged a state-based duty, it woul d appear that he nmay have fail ed
to plead facts sufficient for any reasonable fact finder to have
found that ORI’s behavior fell short of that duty. We choose,
however, not to base our decision on the possible inadequacy of
Raz’s pleadings as to the elenent of breach because it is not
entirely cl ear how cases such as Barry should apply to the facts of
t he case at bar.



failed to state a claim under the FTCA In his vol um nous
subm ssions to the district court, which he inproperly seeks to
incorporate by reference in his brief on appeal, Raz proposes
various other potential sources of a duty. Because we find each of
themto be plainly without nerit, and because these clains were
adequately dealt with by the court bel ow, see Raz v. United States,
No. 96- CV-2422 (WD. La. May 23, 1997), we decline to further treat
t hem here. 3

For the foregoing reasons, the judgnent of the district court

AFFI RVED.

]3In addition, we note that even if Raz had been able to
establish that there was an applicable Louisiana |law duty to
investigate, relief for a negligent investigation would |ikely have
been unavailable to him irrespective of its source in state |aw,
due to the "discretionary function" exception to governnent
liability under the FTCA See 28 U.S.C. § 2680(a). Unl ess a
specific course of investigation is mandated, the determ nation of
t he scope and manner of investigation is typically a discretionary
decision. See, e.g., Black HIlls Aviation, Inc. v. United States,
34 F.3d 968 (10th Gr. 1994). W do not fully discuss this issue,
however, because we find that Raz has failed to adequately all ege
the el enent of duty, and thus has not stated a cogni zable claim
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