IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-30539
Summary Cal endar

MARI ON BECKENDORF,
Pl ai ntiff-Appellant,
vVer sus

SCHWEGVANN G ANT SUPER MARKETS,
| NCORPORATED,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
USDC No. 95-CV-3822-K

Decenber 18, 1997
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.

PER CURI AM *

Plaintiff Mrion Beckendorf appeals from a summary judgnent
di sm ssing her clains for violation of the Fam |y and Medi cal Leave
Act of 1993 (“FMLA"), 29 U S C 88 2601 et seq., and for
retaliation prohibited by Title VII of the Cvil R ghts Act of
1964, 42 U.S.C. § 2000e et seq. Because we find no error, we
affirmthe district court’s award of summary j udgnent.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Def endant Schwegmann G ant Super Markets, Inc. (“Schwegnann”)
enpl oyed Beckendorf as an Accounts Payable Audit Supervisor in
April 1989. Beckendorf supervised one enployee and was herself
supervi sed by Robert OQertling. On July 28, 1994, Beckendorf
suffered a severe anxiety attack. The follow ng day, she went to
see her personal physician, Dr. Scott Acosta, who di agnosed her as
suffering from severe hypertension and anxiety. Dr. Acosta
consi dered her mal ady a short-termdisability and recomrended t hat
she not return to work at that tine. Schwegnmann granted her a
| eave of absence pursuant to its |eave of absence policy and in
accordance with the FM.A

Thr oughout Beckendorf’'s period of disability, Dr. Acosta
continued to see and treat her. He also filled out physician’s
statenents on August 10, COctober 5, and Novenber 15, 1994, noting
each tine that Beckendorf was totally disabled with respect to her
regul ar occupation. Dr. Acosta did not release her to return to
her previous job without restriction until Decenber 6, 1994.

Beckendorf contends that she contacted Schwegnmann in |ate
Septenber and COctober 1994 and inquired about returning to work.
According to her, Schwegmann told her she would have to wait until
M. Lee Janies, Schwegmann’s Human Resources Director, returned
fromhis owm nedical |eave of absence before her concerns coul d be

addressed. Followi ng the expiration of Beckendorf’s rights under



the FMLA, Schwegnmann decided not to reinstate her to her forner
position because of continuing concerns over her health and her
history of conflict with M. QCertling and others in the departnent.

Beckendorf met with M. Janies in Decenber to discuss other
alternatives for her wthin Schwegnmann’s enpl oy. M. Janies
mentioned the possibility of a job in shipping and receiving which
required training and testing, paid l|less and involved no
supervi sory responsibilities. He did not offer her the job,
however, and she did not return to work for Schwegnann.
Schwegmann’ s est abl i shed | eave policy set out that any enpl oyee who
had not returned to work upon the expiration of the nmaxi mum | eave
avai | abl e under the FMLA woul d be fired. An exception existed for
t hose enpl oyees eligi ble under the conpany policy to receive siX
mont hs conti nued nedi cal coverage. Such enpl oyees had up to six
months to return to work, but any enployee who had not returned
after that tinme would be fired. Beckendorf was eligible for
continued coverage but failed to return to work wthin the
requisite tinme period. She was fired on January 29, 1994.

I

W review a district court’s grant of summary judgnent de

novo, applying the sane standard as would the district court.

Melton v. Teachers Ins. & Annuity Ass’'n of Am, 114 F. 3d 557, 559

(5th Gr. 1997); Estate of Bonner v. United States, 84 F.3d 196




(5th Gr. 1996). Summary judgnment is proper where the pleadings
and summary judgnment evi dence present no genui ne i ssue of materi al
fact and the noving party is entitled to a judgnent as a matter of

law. Fed. R G v.P. 56(c); Celotex Corp. v. Catrett, 106 S.Ct. 2548,

2552 (1986). A factual dispute will preclude an award of summary
judgnent if the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. Anderson v. Liberty

Lobby, Inc., 106 S. Ct. 2505, 2510 (1986). Wen ruling on a notion

for summary judgnment, the inferences to be reasonably drawn from
the underlying facts in the record nust be viewed in the |ight nost

favorable to the nonnpbvant. Matsushita Elec. Indus. Co. v. Zenith

Radio, 106 S.Ct. 1348, 1356 (1986). The court may not weigh the
evi dence nor nmake credibility determ nations. Anderson, 106 S. Ct
at 2511.
11

The evidence is undisputed that Dr. Acosta did not release
Beckendorf to return to her position with Schwegmann until
Decenber 6, 1994--well after the expiration of the 12 weeks of
| eave provided by the FMA. Prior to that tinme, Dr. Acosta
certified that Beckendorf was totally disabled fromreturning to
her former position. Relying on these undisputed facts, the FM.A
and certain inplenenting regulations, the district court determ ned

t hat Beckendorf’s FMLA claimmnust fail. The court simlarly found



Beckendorf’s summary judgnment evidence insufficient to defeat
Schwegmann’s properly supported notion wth respect to her
retaliation claim The district court granted Schwegnmann’s noti on

for summary judgnent and di sm ssed Beckendorf’s clai ms. Beckendorf

now appeal s.



|V
One of the findings that pronpted Congress to enact the FMLA
was its belief that “there is i nadequate job security for enpl oyees
who have serious health conditions that prevent them from worKking
for tenporary periods.” 29 U S.C. 8§ 2601(a)(4). In relevant part,
the FMLA provides that:
an eligible enployee shall be entitled to a total
of 12 wor kweeks of |eave during any 12-nonth period for
one or nore of the foll ow ng:
'(t» Because of a serious health condition that
makes the enployee unable to perform the
functions of the position of such enpl oyee.
29 U S. C 8 2612 (a)(1). Wen any eligible enployee returns from
| eave taken pursuant to the FMLA, the enployer nust restore the

enpl oyee to her previous position or an equivalent position. |d.

§ 2614(a)(1).*

Y1'n granting Schwegmann’s notion, the district court relied on
final regulation 29 C F.R § 825.214(b) which states:

If the enployee is unable to perform an essential
function of the position because of a physical or nental
condi tion, includingthe continuation of a serious health
condition, the enployee has no right to restoration to
anot her position under the FM.A

Schwegmann cites to this regulation in its brief as support
for its argunents that the district court properly granted its
summary judgnent notion. The quoted regulatory |anguage is from
the final regulations released by the Secretary of Labor that
becane effective April 6, 1995. The Famly and Medi cal Leave Act
of 1993, 60 Fed.Reg. 2180, 2180 (1995), as anended 60 Fed. Reg
6658, 6658 (1995). Because Schwegmann term nated Beckendorf'’s
enpl oynent on January 29, 1995, before the release of the fina



A

Beckendorf contends that Schwegmann’s failure to reinstate her
to her fornmer position violated the FM.A Beckendorf began her
| eave of absence on July 29, 1994. Her 12-week w ndow under the
FMLA thus closed on OCctober 21, 1994. Dr. Acosta released
Beckendorf to return to her fornmer position on Decenber 6, 1994--
nore than six weeks after the 12-week deadline. He did not rel ease
her for any other position until Novenber 1, 1994--al nost two weeks
after the deadline. Under either scenario, the unrefuted evidence
i ndi cat es Beckendorf was physically unable to return to work until

after her |eave expired under the FM.A

regul ations, the interim regulations govern this |eave dispute.
Manuel v. Westl ake Polyners Corp., 66 F.3d 758, 761 n.2 (5th Gr
1995). Interimregul ation 8 825.214(b) provides:

Odinarily an enployee will be restored to the sane
position the enpl oyee held prior to FMLA | eave, with the
sane pay and benefits, if the position renmains avail abl e.
However, an enpl oyee has no right to return to the sane
posi tion.

Nei t her party addresses this i ssue on appeal. |In her response
to Schwegmann’s notion for summary judgnent and in her appellate
brief, Beckendorf cites to a provision of the Code of Federal
Regul ations in effect in 1994. She does not, however, cite as
error the district court’s reliance on the final regulations. 1In
any event, application of the relevant interi mregul ati ons does not
mandate a result different fromthat reached by the district court.
Unl ess specifically designated as a final regulation, the
regul ations referenced in this opinion are those that were in
effect in 1994.



This circuit has yet to address this specific factua
situation,? but we agree today that Schwegmann did not violate the
FMLA s express statutory provisions when it refused to reinstate
Beckendorf. The FMLA entitles an eligible enployee to 12 weeks of
|l eave. As a district court has aptly put it:

Common sense dictates that since the statute states that

an enployer nust hold open an enployee’'s position for

twel ve weeks during his or her | eave of absence, that is

exactly what the enployer nust do and no nore.

Nunes, 1997 WL 638431, *5. The interimregulations do not evince

an interpretation contrary to that enbraced by the district court.

2Neither party directed this court’s attention to any
controlling case law regarding the consequences befalling an
enpl oyee who fails to return to work after the expiration of the

maxi mum | eave. Al though this circuit has not established any
explicit precedent in this area, other courts have spoken to the
issue. See, e.q., Brown v. TransWrld Airlines, F.3d __ , 1997

W 610821, *7 (4th Gr. 1997) (affirmng summary judgnent in part
because plaintiff conceded she took leave in excess of that
required to be provided under the FMLA); Nunes v. WAl -Mart Stores,
Inc., 1997 W. 638431, *5 (N.D.Cal. Sept. 24, 1997) (noting absence
of case law in area, but holding that “[a]ccording to federal |aw,

VWl -Mart’s obligation to hold open Nunes’ position continues for
twelve weeks; after this period, the enployer has no |ega

obligation to hold an enpl oyee’s position open.”); Watkins v. J&S
Ol Co., 1997 W 592149, *3 (D.Me. Sept. 15, 1997) (noting
defendant would have no duty to provide plaintiff equivalent
enploynent if plaintiff was unable to return to work after twelve
weeks of | eave; citing final regul ations); Voskuil v. Environnental
Health Ctr.-Dallas, 1997 W. 527309, *9 (N.D.Tex. Aug. 18, 1997)
(sanme); Soodman v. Wldman, Harrold, Allen & D xon, 1997 W. 106257,
*8 (ND.Ill. Feb. 10, 1997) (sane); Urbano v. Continental
Airlines, Inc., 1996 W. 767426, *4 (S.D. Tex. Nov. 1, 1996) (noting
plaintiff failed to indicate any FMA provision requiring
rei nstatenment when plaintiff still could not perform her original
job after | eave expired).




Interim regul ation 8§ 825.214(b) provides that “[o]rdinarily an
enpl oyee will be restored to the sane position the enployee held
prior to FMLA leave.” 29 CF.R 8§ 825.214(b). “FMA |eave,” as
that termis enployed in the interimregul ati on, obviously nay not
refer to nore than the maxi num anount of |eave required to be
provi ded under the Act. Thus, the interimregul ation contenpl ates
the return of the enployee to his or her sanme position after
exhaustion of “FM.A | eave,” 12 weeks bei ng t he maxi nrumanount. The
final regulations lend support to this interpretation. Fi nal
regul ation 8§ 825.214(b) states that “[i]f an enployee is unable to
perform an essential function of the position . . ., the enployee
has no right to restoration . . . under the FM.A"’ 29 CF R
8§ 825.214(b). Beckendorf never returned from her FM.A | eave and
her right to be reinstated thus never arose. Anot her way of
putting it is that once her | eave expired, any right to restoration
al so expired and Schwegnmann was no |onger wunder any express

statutory duty inposed by the FMLA to reinstate Beckendorf.?3

]Interestingly, Beckendorf alludes to another basis upon which

Schwegmann could have relied in denying reinstatenent. Section
825.312 of the interi mregul ati ons says that “an enpl oyer may deny
restoration . . . if an enployee fails to provide a requested
fitness-for-duty certification to return to work.” 29 CF.R
§ 825. 312. Beckendorf concludes that “[a]lccording to the
Regul ation, Schwegmann could deny restoration until Beckendorf
provided the certificate.” It is undisputed that Beckendorf’s

doctor could not have provided such a fitness-for-duty certificate
until well after the expiration of FM.A | eave.



B

Beckendorf alternatively argues that Schwegmann’s actions
msled her wth respect to her rights under the FMA
Specifically, she contends that when she called Schwegmann in
Septenber and Cctober inquiring about returning to work and was
told that she would have to wait for the return of M. Janies, her
12- week wi ndow renmai ned open until such tine as she spoke with M.
Janies. Schwegmann denies that it instructed Beckendorf to wait
for M. Janies’ return. Wile these facts may be disputed, they
are immterial to the resolution of this appeal.

The undisputed facts illustrate Beckendorf’'s physica
inability to return to her fornmer position, or any position, until
after the expiration of her statutory |eave period. She cannot
argue that she woul d have returned to work earlier, when her right
to restoration remained ripe under the express provisions of the
FMLA, except for her reliance on Schwegnann’s actions and that her
rights under the FMLA should thus be extended so as to disallow
Schwegmann any benefit fromits m sl eadi ng behavi or. She coul d not
have relied to her detrinment on Schwegmann’s instructions to wait
for the return of M. Jani es because she physically could not have

returned to work before the expiration of her FM.A leave.* No

“This circuit has not addressed whet her an enpl oyee’ s maxi num
anount of |eave under the FMLA nmay be extended due to sone bad
action on the part of the enployer. W need not resolve that issue

-10-



genui ne issue of material fact exists with respect to this matter
and the district court correctly dism ssed this argunent.
C

Beckendorf also invites us to hold that Schwegmann’s conpany
policy of allowng up to six nonths | eave tine extended her FMLA
rights a parallel anount of tine. While the FM.A encourages
enpl oyers to provide nore than the m ni nrum 12 weeks of |eave,® the
fact that enployers do so alone is not indicative of their
intention to |ikewi se extend their enployees’ statutory rights.®
There is no evidence in the record indicating that Schwegmann's
conpany |eave policy extended Beckendorf’'s FM.A |eave rights.’
This contention offers Beckendorf no relief. The record indicates

that no genuine issues of material fact exist with respect to

here because, assum ng arguendo that such an extension was
avai |l abl e under the FMLA, Beckendorf would still not be entitled to
the extra protection under these facts.

5Section 2653 provides that “[n]Jothing inthis Act . . . shall
be construed to discourage enployers from adopting or retaining
| eave policies nore generous than any policies that conply with
the . . . Act . . . .” 29 US C § 2653.

6Section 825.700(a) provides in relevant part that “[i]f an
enpl oyer provides greater unpaid famly leave rights than are
af forded by FMLA, the enpl oyer is not required to extend additi onal
rights afforded by FMLA.” 29 C. F.R 8§ 825.700(a).

'Beckendorf attenpts to argue that the facts state a claimfor

breach of Schwegmann’s conpany policy. Such an action is not
cogni zabl e under the FMLA, however.

-11-



Beckendorf’s clains under the FMLA. The district court properly
granted Schwegmann’s notion for sunmary judgnent in this respect.
\Y

Beckendorf al so al | eges that Schwegmann retal i at ed agai nst her
in violation of Title VIl when it refused to reinstate her and
ultimately fired her. To prove a prima facie case of retaliation,
the plaintiff nust denonstrate that: (1) she engaged in an activity
protected by Title VII; (2) an adverse enpl oynent action occurred;
and (3) a causal connection existed between the participation in
the protected activity and the adverse enpl oynent action. Long v.

Eastfield College, 88 F.3d 300, 304 (5th Gr. 1996); Dollis V.

Rubin, 77 F.3d 777, 781 (1995). Schwegmann di sputes only
Beckendorf’'s establishnment of the causation factor.

Bef ore Schwegmann term nated her enpl oynent, Beckendorf had
filed two charges with the EEOC alleging that OCertling and
Schwegmann had di scri m nated agai nst her. Her first charge, filed
in July, 1989, was dism ssed by the EECC i n May, 1990. Her second
charge, filed in Septenber, 1991 was dism ssed a year later. After
Beckendorf’s right to |eave under the FM.A expired, Schwegmann
decided not to reinstate her to her former position because of
“past difficulties” with M. Qertling, concern for her health, and

the fact that the Auditing Departnent was runni ng snmoothly w thout

-12-



her, according to affidavits filed as part of the sunmary judgnent
record.

Beckendorf argues that the “past difficulties” to which
Schwegmann alludes include her clains filed with the EEQCC
Schwegmann urges this court to hold that the | apse of tine between
the protected activity and the adverse enpl oynent action mandates

summary judgnent against Beckendorf. See Mayberry v. Vought

Aircraft Co., 55 F.3d 1086, 1092 (5th G r. 1995) (noting timng is

significant but not determnative); Shirley v. Chrysler First,

Inc., 970 F.2d 39, 43-44 (5th Gr. 1992) (sane). In this case,
over three years had passed since Beckendorf’s last EEOC filing.
Wil e the past EECC filing al one may not be sufficient to overcone
a sunmary judgnent notion, the past filing, along with inferences
drawn from Schwegmann’s own statenents are sufficient to create a
genuine issue of mterial fact as to the final elenent of
Beckendorf’s prim facie case.

However, Beckendorf has not denonstrated a fact issue
concerni ng whether or not Schwegmann’s proffered legiti mte non-
discrimnatory reasons were a pretext for discrimnation. See St.

Mary’s Honor Ctr. v. Hicks, 113 S . . 2742, 2752 (1993). When

confronted with a properly supported notion for summary judgnent,
the plaintiff may not sinply rely on her pleadings to escape

judgnent as a matter of law. Fed. R Cv.P. 56(e); S.E.C. v. Recile,

-13-



10 F. 3d 1093, 1097 (5th G r. 1993). Schwegmann presented unrefuted
evidence that Beckendorf was termnated in accordance wth
Schwegmann’ s standard | eave of absence procedures. That is, an
enpl oyee who has not returned to work upon expiration of the
maxi mum | eave avail able under FMLA is termnated unless she is
eligible under conpany policy (as Beckendof was) for nedical
coverage for up to six nonths. Any enpl oyee who does not return to
work after six nonths is term nated. There is no evidence that the
conpany varied from this policy in Beckendorf’s case or in any
ot her case. The district court properly granted Schwegmann’s
motion for summary judgnent wth respect to Beckendorf’s
retaliation claim
W

The district court commtted no error when it granted
Schwegmann’s notion for summary judgnent and we affirm for
essentially the sane reasons as set forth by that court. The
evidence is undisputed that Beckendorf was physically unable to
return to work before the expiration of the maxi rumanount of | eave
provi ded under the FMLA. After the exhaustion of her 12 weeks of
| eave, Beckendorf’s right to reinstatenent under the Act col | apsed.
Schwegmann did not violate the FM.LA by refusing to restore
Beckendorf to her forner position. The evidence is also

insufficient to create a genuine issue of material fact as to

-14-



Beckendorf’s clains that she reasonably relied upon Schwegnmann’'s
actions to her detrinent and that Schwegmann’s conpany | eave policy
extended her statutory rights. Finally, the record is conpletely
devoid of any evidence that Schwegmann term nated Beckendorf’s
enploynent in retaliation for her engagenent in an activity
protected under Title VII.

The judgnent of the district court is hereby

AFFI RMED.
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