IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-30515

LI ONELL J. DAVI S,
Pl ai ntiff-Appellee,
VERSUS
C.M LENSING M CURTIS, CSO I,
Def endant s;
C. M LENSI NG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(95- CV-1846)

March 9, 1998
Before PCOLI TZ, Chief Judge, SM TH and DUHE, Circuit Judges.

PER CURI AM *

Lionell Davis, a state prisoner, filed suit under 42 U S. C

§ 1983 agai nst Warden C. Martin Lensing and “M Curtis,”! alleging

" Pursuant to 5THQR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the linited
ci rcunstances set forth in 5THQR R 47.5.4.

! The prison was unable to identify the “M Curtis” nanmed in the conpl aint;
he was not served and the district court dismssed himfromthe suit.



that he was denied a mgazine, The Angolite, to which he
subscri bed, and that the prison infornmed him any copies of the
magazi ne received while he was in extended |ockdown would be
di scarded. After unsuccessfully protesting the decisionwthinthe
prison system he filed suit requesting declaratory and i njunctive
relief. He clains that Hunt Institutional Policy No. 100-C2, which
prohibits inmates in disciplinary housing fromreceiving magazi nes
and newspapers, violates the First Amendnent.

Lensing filed a notion for summary judgnent, arguing that
Davis fails to allege a constitutional violation and that, even if
he does allege a violation, qualified inmunity protects Lensing
from damages. Davis al so requested sunmary | udgnent.

The magi strate judge deni ed both notions, suggesting that fact
issues exist regarding both the violation of Davis's First
Amendnment rights and the application of qualified immnity.
Lensing pursued an imedi ate appeal under the collateral-order
doctrine. See Col eman v. Houston Indep. Sch. Dist., 113 F.3d 528,
531 (5th Cr. 1997). Although orders denying qualified inmunity
are imedi ately reviewabl e only for errors of |aw, the existence of
a genuine issue of material fact does not preclude review if the
district court’s order determ nes a question of law 1|d.

The magi strate judge’'s refusal to grant the summary judgnent
motion did determne a question of |aw It determned the

exi stence of a clearly established federal or constitutional right



of which a reasonable person would have known. |If no such right
existed, qualified imunity would protect Lensing from damages as
a matter of law. See Hart v. O Brien, 127 F.3d 424, 441-42 (5th
Cir. 1997). Because the magistrate judge decided an issue of |aw
inaddition to finding the existence of a genui ne i ssue of materi al
fact, we may review his decision on Lensing’s claimof qualified
i nuni ty.

Davi s has not requested nonetary damages, but only injunctive
relief. The doctrine of qualified immunity shields governnent
officials from noney danmages, not suits for injunctive or
declaratory relief. Chrissy F. by Medley v. M ssissippi Dep’'t of
Public Welfare, 925 F.2d 844, 849 (5th Cr. 1991). Qualified
immunity is thereforeirrelevant to the suit, which nust proceed if
the magi strate judge finds that Davis has a right to his nagazi nes
and that a genuine issue of material fact exists regarding the
prison’s policy or Lensing s application of it.

For this reason, we AFFIRM the denial of sunmary judgnent.

This matter is REMANDED for further proceedings.



