IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30509

Summary Cal endar

GARY L BROW,
Pl ai ntiff-Appellant,
V.
T H HARRI' S VOCATI ONAL/ TECHNI CAL SCHOOL, ET AL,
Def endant s,

J RAYMOND LALONDE, in his official capacity as Director of T
H Harris Vocational Technical School,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(93- CVv-2184)

Novenber 19, 1997
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM ~
Plaintiff-appellant Gary L. Brown appeals the district
court’s entry of sunmmary judgnent in favor of defendant-appellee

J. Raynond Lalonde in his official capacity as Director of T.H

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Harris Technical Institute on Brown’s clains under Title VII of
the Gvil Rights Act of 1964, 42 U S.C. 88 2000e to 2000e-17. W
affirm

| . BACKGROUND

Plaintiff-appellant Gary L. Brown, an African-Anerican nal e,
was enployed as an instructor at T.H Harris Technical Institute
(“T.H Harris”) pursuant to a contract (the “Special Needs
Contract”) funded by the Job Training Partnership Act (“JTPA"),
29 U S. C 88 1501-1781. T.H Harris entered into the Speci al
Needs Contract with the St. Landry Parish Police Jury (the
“Police Jury”), the JTPA adm nistrative entity that services the
parish in which T.H Harris is |ocated. The Speci al Needs
Contract provided that T.H Harris would provide special needs
instruction to eligible students in consideration for the Police
Jury’s paying the expenses of providing such instruction,
including the salary of the special needs instructor. The
contract provided funding for Brown’s position fromJuly 1, 1991
to June 30, 1992.

During the termof the Special Needs Contract, student
enrol Il ment in special needs classes was substantially |ower than
the contract contenplated. Chris Dunbar, the JTPA program
adm nistrator for the service area covering St. Landry Pari sh,
notified J. Raynond Lal onde, the Director of T.H Harris, that he

i ntended to cancel the Special Needs Contract as of March 6,



1992. Lal onde, however, persuaded Dunbar to all ow the contract
to remain in effect until June 30, 1992. Wen the contractual
term ended, JTPA officials informed Lal onde that renewal of the
Speci al Needs Contract woul d probably not receive approval in
Iight of unfavorable nonitoring reports regardi ng special needs
cl ass attendance. Lalonde did not submt the contract for
renewal .

Brown contends that discrimnatory animus notivated
Lal onde’s failure to submt the Special Needs Contract for
renewal. He alleges that “deeply rooted racial problens began to
surface on or around August of 1991" at T.H Harris, but he
provides no factual allegations as to the specific nature of
these all eged problens. Brown avers that he approached Lal onde
about problens with student attendance and perfornmance and
suggested nethods of alleviating these problens. He contends
that, in February 1992, he requested that T.H Harris stop
di scrimnating against himand that he was di scharged on the
basis of his race on June 30, 1992.

On Decenber 23, 1993, Brown filed suit in federal district
court against T.H Harris, asserting clains under 42 U S.C
88 1981 and 1985 as well as Title VII.* Brown anmended his

conplaint twi ce and added a nunber of additional defendants in

! Brown al so asserted a putative class claimon behal f of
“all blacks and/or femal es seeking enploynent in the historically
and predom nantly white job classifications” in the school.
However, the district court never granted class certification.
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their individual and official capacities, including Lalonde.
Judge Putnam the district court judge to whomthe case was
originally assigned, entered an order dismssing all defendants
except Lal onde on grounds of insufficient and untinely service of
process. Judge Putnam al so dism ssed all clains agai nst Lal onde
in his individual capacity and all clains except Brown’s Title
VII clains against Lalonde in his official capacity as D rector
of T.H Harris. Brown does not appeal these dism ssals.

On August 16, 1996, Lalonde filed a notion for summary
judgnent. Brown filed a cursory opposition which stated w t hout
any supporting analysis that genuine issues of material fact
precl uded summary judgnent. On Cctober 3, 1996, Larry E. Broone,
counsel for Brown, was injured in an autonobile accident. On
this basis, Brown made a notion to continue all matters pending
in the case. Judge Putnam entered an order staying disposition
of Lalonde’s summary judgnent notion pending inprovenent of
Broonme’ s nedi cal condition. On January 30, 1997, the case was
reassi gned to Judge Doherty. The mnute entry informng the
parties of the case’s reassignnent states that “[a]ny pending
motions will be reset on Judge Doherty’s notion cal endar for
April, 1997, without oral argunent.”

On April 15, 1997, Brown filed a notion to continue the
district court’s ruling on Lalonde’s notion for summary judgnent
on the ground that Broone’s injuries fromthe autonobile accident
had prevented himfrom “devot[ing] all the necessary tine to the
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case” and had prevented himfromtaking the deposition of Shelton
Cobb, whom Brown al |l eges, wi thout explanation, is a “key w tness”
in the case. The court denied this notion and granted Lal onde’s
nmotion for summary judgnent on April 18, 1997.
1. DI SCUSSI ON
Brown chal |l enges the district court’s entry of summary
judgnent in favor of Lalonde on Brown’s Title VII clains on two
grounds. First, he argues that the district court erred in
refusing to grant his notion for a continuance in order to
provide himwith tine to nore fully respond to Lal onde’s summary
j udgnent notion. Second, he argues that genuine issues of
material fact preclude sunmary judgnment. W reject both of these
argunents.
A.  Continuance
“This court reviews a district court's denial of a notion

for conti nuance for abuse of discretion.” Dorsey v. Scott Wetzel

Servs., Inc., 84 F.3d 170, 171 (5th Gr. 1996); see also

McAllister v. FDIC, 87 F.3d 762, 766 (5th Gr. 1996).

On appeal, Brown advances two argunents as to why he was
entitled to a continuance allowng himnore tine to respond to
Lal onde’s notion for summary judgnent. First, he argues that
Judge Doherty never |ifted Judge Putnanis stay of the notion for
summary judgnent. However, the January 30, 1997 mnute entry

reflecting the case’s reassignnent to Judge Doherty nakes cl ear



that Judge Putnamis stay was |ifted because it states that al
pendi ng notions were cal endared for April 1997.

Second, Brown argues that Broone’s nedical condition
prevented himfrom adequately responding to the notion for
summary judgnent. |If a party cannot adequately defend against a
nmotion for summary judgnment, Rule 56(f) of the Federal Rules of

Civil Procedure is his renedy. See Potter v. Delta Air Lines,

Inc., 98 F.3d 881, 887 (5th Gr. 1996). Rule 56(f) provides as
fol | ows:

Should it appear fromthe affidavits of a party

opposing the notion [for summary judgnent] that the

party cannot for reasons stated present by affidavit

facts essential to justify the party’ s opposition, the

court may refuse the application for judgnent or may

order a continuance to permt affidavits to be obtained

or depositions to be taken or discovery to be had or

may make such other order as is just.
FED. R Qv. P. 56(f). “To obtain a continuance of a notion for
summary judgnent in order to obtain further discovery, a party
must indicate to the court by sonme statenent, preferably in
writing (but not necessarily in the formof an affidavit), why he
needs additional discovery and how the additional discovery wll

create a genuine issue of material fact." Krimyv. BancTexas

Goup, Inc., 989 F.2d 1435, 1442 (5th Cr. 1993). The party “may

not sinply rely on vague assertions that additional discovery

W || produce needed, but unspecified, facts.” SEC v. Spence &

G een Chem Co., 612 F.2d 896, 901 (5th Gr. 1980).

Brown’s notion for continuance fails to specifically



identify the controverting facts that he woul d have been able to
establish had the court granted a continuance and all owed further
di scovery. Rather, it sinply states that Brown had not been able
to take the deposition of Shelton Cobb and that Cobb *“has factual
know edge of the plaintiff’s allegations [that will be] very
supportive of these allegations.” This falls short of neeting
Rul e 56(f)’s requirenent of an enuneration of the controverting
facts that further discovery would reveal

Furthernore, after the parties were infornmed on January 30,
1997 that the summary judgnent notion was cal endared for Apri
1997, Brown waited until April 15, 1997 to file a notion
i ndi cating that Broone’s nedical condition had inpaired his
ability to adequately respond to Lalonde’s notion for sunmary
judgnent. Additionally, a nonth and a half passed between the
date that Lalonde filed his notion for summary judgnent and the
date of Broone’s autonobile accident. Brown offers no reason why
he coul d not have devel oped an adequate response to the notion
for summary judgnent during this tine period. Brown also offers
no reason why he could not have conducted adequate di scovery
during the nearly three years that this lawsuit was pending prior
to Broone’s autonobile accident. 1In sum we conclude that the
district court did not abuse its discretion in denying Brown’s
notion for a continuance.

B. Sunmmary Judgnent



“We review a grant of summary judgnent de novo, applying the
sane criteria used by the district court in the first instance.”

Texas Manuf actured Housing Ass’'n v. City of Nederland, 101 F. 3d

1095, 1099 (5th Gr. 1996), cert. denied, 117 S. C. 2497 (1997).

Summary judgnent is proper “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgnent as a matter of law.” Feb. R Qv. P. 56(c); see also

Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).

The district court granted Lal onde’s notion for sunmary
judgnent on Brown’s Title VII clains on the ground that, as a
matter of |aw, Lal onde was not Brown’s “enployer” within the
meaning of Title VII and thus is not subject to liability under
Title VII. W decline to address this issue because we concl ude
that, regardl ess of whether Lal onde was Brown’ s enpl oyer for
Title VII purposes, the record contains no summary judgnent
evi dence indicating that the nondiscrimnatory rational es
advanced by Lalonde for his failure to submt the Special Needs
Contract for renewal are a nere pretext for race-based

di scri m nati on. See Doctor's Hosp. of Jefferson, Inc. V.

Sout heast Med. Alliance, Inc., 123 F. 3d 301, 307 (5th Gr. 1997)

(“Adistrict court's grant of summary judgnent may be affirnmed on
grounds supported by the record other than those relied on by the

court.”).



In McDonnell Douglas Corp. v. Geen, 411 U. S. 792 (1973),

the Suprenme Court articulated “the proper order and nature of
proof in actions under Title VII.” 1d. at 793-94. Under the
framewor k adopted by the Court, the plaintiff bears the burden of
establishing a prima facie case by a preponderance of the
evi dence; doing so raises an inference of unlawf ul
discrimnation. See id. at 802. A prima facie claimunder Title
VII requires proof of the follow ng el enents:
(1) that the clainmant belongs to a protected group;
(2) that he was qualified for his position;
(3) that, despite his qualifications, he was di sm ssed or
suffered an adverse enpl oynent action; and
(4) the defendant enpl oyer sought to replace the claimant
wth a simlarly qualified person outside the protected
group.
See St. Mary's Honor Ctr. v. Hicks, 509 U S 502, 506 (U.S.

1993); Ward v. Bechtel Corp., 102 F.3d 199, 202 (5th Gr. 1997).

Once the claimant establishes a prima facie claim “[t]he
burden of production then shifts to the defendant to proffer a
| egitimate, nondi scrimnatory reason for the chall enged

enpl oynent action.” Rhodes v. Quiiberson G| Tools, 75 F.3d 989,

992-93 (5th Gr. 1996) (en banc) (citing MDonnell Douglas, 411

U S at 802). The defendant may neet this burden by presenting

evidence that, “if believed by the trier of fact, would support a

finding that unlawful discrimnation was not the cause of the
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enpl oynent action.” Hicks, 509 U S at 507. |If the defendant
meets this burden, the presunption of unlawful discrimnation
di sappears, but the plaintiff may still establish Title VII
liability by “denonstrat[ing] that the defendant’s articul ated
rationale [for the enploynent action] was nerely a pretext for
di scrimnation.” Rhodes, 75 F.3d at 993.
We assune arguendo that a genuine issue of material fact

exi sts as to each of the elements that Brown nust establish in

order to state a prina facie claimunder Title VII. Lal onde has

rebutted the presunption of unlawful discrimnation that arises
fromsuch a prima facie showi ng by offering evidence that the
trier of fact could construe as supporting a concl usion that

Lal onde did not engage in unlawful discrimnation. The summary
j udgnent record contains evidence that Lal onde declined to
request renewal of the Special Needs Contract because JTPA
officials informed himthat the contract would not be renewed
because of poor performance eval uations. The summary judgnent
record is devoid of evidence fromwhich a reasonable trier of
fact could conclude that this rationale is nerely a pretext for
racial discrimnation. Brown has offered nothing nore than the
allegations in his conplaint that “deeply rooted racial problens
began surfacing” at T.H Harris and that he was di scharged on the
basis of race. Such unsupported allegations cannot create a
genui ne issue of material fact and thereby defeat a notion for

summary judgnent. See Eason v. Thaler, 73 F.3d 1322, 1325 (5th
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Cr. 1996) (“[Mere conclusory allegations are not conpetent
summary judgnent evidence, and such allegations are insufficient,
therefore, to defeat a notion for summary judgnent.”). W
therefore conclude that the district court properly granted
summary judgnent in favor of Lalonde on Brown’s Title VII clains.
[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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