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The United States appeals the district court’s decision
granting Thomas Ruskin’s notion to suppress tapes of telephone
conversations between Ruskin and codefendant Gary Lowery nade by
Henry Vol entine, a nei ghbor of Lowery.

The district court found, inter alia, that because Ruskin
pur posely used a | and-based phone and had told Lowery never to use

a cordl ess phone, Ruskin had an expectation of privacy that society

" Pursuant to 5th Gr. R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5th CGr. R 47.5.4.
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is prepared to recognize as reasonable. The question of whether
Ruskin’s expectation of privacy was reasonable under the
circunstances is a question of law that we review de novo. See
United States v. Smth, 978 F.2d 171, 176 (5th Gr. 1992).

On appeal, the governnent alleges that Ruskin did not have a
reasonabl e expectation of privacy in these cordless telephone
conversations. W agree. In light of all of the circunstances,
and particul arly because Ruskin i ntroduced no evi dence, such as the
phone’s frequency or range, that would tend to show that his
subj ective expectation of privacy was reasonable, we hold that
Ruskin failed to carry his burden of showing that his Fourth
Amendnent rights were violated. See Smth, 978 F.2d at 180
(explaining that the “trial court nust be prepared to consider the
reasonabl eness of the privacy expectation in light of all the
particul ar circunstances and the particul ar phone at issue”). W
reject Ruskin's argunent that he had a reasonabl e expectation of
privacy because he was using a hard-w re tel ephone hinself and had
adnoni shed Lowery not to use a cordless phone; while Ruskin’'s
adnoni shnent denonstrated Ruskin’s subjective hope that his
conversations wth Lowery would remain private, it actually
i ndi cated an awareness of the lack of privacy inherent in such
conversations. See United States v. McNulty (In re Askin), 47 F. 3d
100, 103-04 (4th Gr. 1995) (rejecting defendant’s argunent that

the court should take a bifurcated view of the conmmunication



because the defendant hinself was using a traditional wre-based
phone, addressing both the Wretap Act and the Fourth Amendnent)
(citing United States v. Wiite, 401 U.S. 745, 91 S. . 1122, 28 L
Ed. 2d 453 (1971)). Finally, we hold that at the tinme Vol entine
taped the conversations, such action was |egal under both the
Wretap Act and the Federal Comrunications Act (FCA), further
supporting the governnent’s position that Ruskin had no reasonabl e
expectation of privacy under the Fourth Anendnent. See 18 U S.C.
8§ 2510(1), (12) (1993) (expressly excluding fromthe definitions of

“W re conmmuni cation” and “el ectroni c conmuni cati on,” respectively,
“the radio portion of a cordless tel ephone conmunication that is
transmtted between the cordl ess tel ephone handset and the base
unit”); Smth, 978 F.2d at 175 (holding that the Wretap Act did
not protect defendant’s cordl ess tel ephone conversati ons because
such comunications were expressly excluded from the Act’s
definitions of “wire communi cation” and “el ectroni ¢ conmuni cati on”
and because “cordl ess tel ephone conversations do not fit within the
terms of ‘oral communication’”); Edwards v. State Farm Ins. Co.

833 F. 2d 535, 538 (5th Cr. 1987) (hol ding that because Edwards had
been determ ned not to have possessed “a subjective expectation of
privacy that was justifiable under the circunstances” with respect
to the conversation at issue, no violation of 8§ 605 of the FCA

occurred). For the foregoing reasons, we hold that because Ruskin

did not have a reasonabl e expectation of privacy in the tel ephone



conversations at issue, the district court erred in granting his
nmotion to suppress.

REVERSED and REMANDED



