UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-30381
Summary Cal endar

M DWEST EMPLOYERS CASUALTY CO.,

Pl ai ntiff-Counter Defendant-Appell ee,

VERSUS

HARRI S MANAGEMENT | NC. ,

Def endant - Count er C ai mant - Appel | ant .

Appeal fromthe United States District Court
For the Western District of Louisiana

(96- CV-1349)
Novenber 4, 1997

Before JOLLY, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM *

Harris Managenent Inc. (“Harris”) appeals a declaratory
judgnment in favor of Mdwest Enployers Casualty Conpany
(“Mdwest”). Harris is self-insured for Louisiana workers’
conpensati on purposes. M dwest issued an “Excess | nsurance Policy

for Self-Insurer of Wirkers’ Conpensation and Enpl oyer’s Liability”

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



to Harris. The policy provides for reinbursenent and
indemmification of the insured for benefits paid to one clai mant
t hat exceed $150, 000. The policy includes a clause which obligates
Harris to enploy good faith in the settlenent of all clains.
M dwest brought this action seeking a declaration that it owes no
further indemmity on two clains -- brought by Mary Brouillette and
Truedy Autin -- because Harris refused to enploy good faith in the
settlenment of those clains. There is no dispute that Brouillette
and Autin were injured in the course and scope of their enpl oynent
with Harris and that they had valid workers’ conpensation clains
under Loui siana | aw.

After trial on the nerits before a nmagistrate judge, pursuant
to consent of the parties, declaratory judgnment was entered for
M dwest, holding that Harris breached its obligation “to not
unreasonably refuse to settle any clai mwhich, in the exercise of
sound judgnent, should be settled.”

The case is before us based on our diversity jurisdiction and
requires the interpretation of a Louisiana insurance policy. An
i nsurance policy is a contract and nust be interpreted by using
ordinary contract principals and rules of interpretation found in
Loui siana law. Lewis v. Hamlton, 652 So.2d 1327, 1329 (La. 1995).
The first issue raised on appeal is essentially whether Harris’'s
conduct amounted to a bad faith handling of the clains. The
question is one of fact, a finding as to which we cannot overturn
absent clear error. Rogers v. CGovernnent Enpl oyees Ins. Co., 598
So.2d 670 (La.App. 3rd Cr. 1992). Having reviewed the record and
the Menmorandum Ruling on the Mrits, we cannot say that the
findings of the magi strate judge were clear error.

Next, Harris argues that a |unp sum paynent woul d have been
required to settle the cases and that lunp sum paynents are

precluded by public policy as announced by the Louisiana



| egislature, <citing LSA RS 23:1271. In fact, 23:1271
specifically allows conprom se and | unp sum paynents under certain
ci rcunst ances. The statute does not preclude such paynents in
t hese cases.?

Finally, Harris argues that it should not be held to a duty of
good faith because another clause in the insurance contract
provi des for a specific procedure by which Mdwest could Iimt its
exposure. W agree with the district court that the good faith
clause i s not anbi guous and that it obligates Harris to do exactly
what it says, that is, to use good faith to settle any claimand to
“not unreasonably refuse to settle any clai mwhich, in the exercise
of sound judgnent, should be settled.”

For the foregoing reasons, we affirmthe decl aratory judgnent.

AFFI RVED,

2LSA R S. 23:1271 provides in pertinent part:
A lunp sum paynent or conprom se settlenent in exchange
for full and final discharge and rel ease of the enpl oyer,
his insurer, or both fromliability under this chapter
shal | be allowed only:

(1) upon agreenent between the parties, including the
insurer’s duty to obtain the enployer’s consent;

(2) when it can be denonstrated that a | unp sum paynent
is clearly in the best interests of the parties; and

(3) upon the expiration of six nonths after term nation
of tenporary total disability.



