IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30379
Summary Cal endar

THE APARTMENT ASSCOCI ATI ON OF GREATER
NEW ORLEANS, | NC., JONATHAN JOHNSTOCN,
JULI E JOHNSTON, RONALD J. REID and
TI MOTHY SPAHR,
Pl aintiffs-Appellants,
ver sus
Cl TY OF NEW ORLEANS,

Def endant - Appel | ee.

Appeals fromthe United States District Court for
the Eastern District of Louisiana
(96- CV-2699-95)

Novenber 6, 1997
Bef ore REAVLEY, H G3 NBOTHAM and JONES, G rcuit Judges.

PER CURI AM *

Follow ng the district court’s grant of their Mtion for
Summary Judgnent, the Apartnent Association of Greater New
Ol eans, Inc., Jonathan Johnston, Julie Johnston, Ronald Reed and
Ti not hy Spahr (Associ ation), noved for an award of attorneys’

fees pursuant to 42 U.S.C. 8 1988. The district court denied the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



notion, and the Associ ation appealed. Finding that the district
court provided

insufficient justification for denying attorneys’ fees, we
reverse and remand for further proceedings.

The Association filed a conplaint for declaratory and
injunctive relief on August 16, 1996, challenging the
constitutionality of the City of New Ol eans Minicipal O dinance
17. 461 (Ordi nance), which provides in pertinent part:

All Air Conditioning systens and Water Heaters in

comercial, industrial, and apartnment/nulti-famly

dwel ling units shall be subject to [annual or bi-

annual] inspections for installation safety by the

Mechani cal | nspection Bureau.

The district court initially granted a prelimnary
injunction enjoining the City of New Oleans (Cty) from
i npl ementing or enforcing the Ordinance. The district court
subsequently granted the Association’s notion for summary
j udgnment hol ding that the Ordinance violates the Fourth Anendnent
to the United States Constitution which prohibits warrantless
searches of hones except in energency situations. The district
court asserted that the right to privacy as a separate and
distinct right guaranteed by the substantive conponent of the Due
Process O ause is a fundanental right which is affected by the
City’'s ordinance. The Due Process O ause of the Fourteenth
Amendnent prohibits enforcenent of |aws which infringe
fundanental rights unless the lawis narrowWy tailored to serve a
conpelling state interest. The court found the O di nance was not
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narromy tailored to serve a conpelling state interest, and
t herefore, unconstitutional.
The Association noved for attorney’s fees under 42 U S.C. 8§
1988 which provides that the court, in its discretion, my allow
the prevailing party reasonable attorneys’ fees as a part of the
costs. The district court denied the notion stating that an
award of attorney’s fees was “not appropriate in this case.”
Section 1988 unequi vocally and expressly makes the award of
fees a question of discretion for the court, but “the discretion
afforded district courts to deny attorneys’ fees to prevailing
plaintiffs under 8§ 1988 is exceedingly narrow. "? When a court
finds a statute unconstitutional, “Congress has instructed the
courts to award attorneys’ fees as an incentive for parties who
prevail in protecting inportant constitutional rights.”2 It is
wel | established that a prevailing party is entitled to recover
an attorney’s fee unless there is a strong show ng of speci al
ci rcunst ances whi ch woul d render such an award unjust.® The

courts have interpreted this to nean that “absent speci al

IEl lwest Stereo Theatre, Inc. v. Jackson, 653 F.2d 954, 955
(5th Gr. Unit B Aug. 1981).

2Riddell v. National Denocratic Party, 624 F.2d 539, 546 (5th
Cr. 1980)

3ld. at 543; Mrrowv. Dillard, 580 F.2d 1284, 1300 (5th GCir
1978); see also Bell v. Schexnayder, 36 F.3d 447 (5th Cr. 1994).
Def endants bear the burden of proving the existence of specia
circunstances. Wllians v. Mller, 620 F.2d 199 (8th G r. 1980);
M d- Hudson Legal Servs., Inc. v. G& U, Inc., 578 F.2d 34 (2d Cr.
1978) .




circunstances, a prevailing plaintiff should be awarded section
1988 fees as a matter of course.”* Consequently, two issues nust
be determ ned: (1) was the Association the prevailing party for
pur poses of awarding attorneys’ fees; and (2) do speci al
ci rcunst ances exi st which would render an award of attorneys’
fees unjust.>®

The Suprenme Court has concluded that “a plaintiff ‘prevails’
when actual relief on the nerits of his claimmaterially alters
the legal relationship between the parties by nodifying the
defendant’ s behavior in a way that directly benefits the
plaintiff.”® Inits original Conplaint, the Association sought
injunctive and declaratory relief which would prevent the City
frominplenenting and enforcing the Ordinance. The district
court not only issued an injunction but also granted the
Association’s notion for sunmary judgnment, and held that the
Ordi nance inpermssibly infringes upon fundanental rights in
violation of the Due Process Clause. The Associ ation gained from
the suit exactly what it sought. The Association clearly is the
prevailing party. The only remaining question is whether special

ci rcunst ances exist that would render an award of attorneys’ fees

“Cruz v. Hauck, 762 F.2d 1230, 1233 (5th Cir. 1985) (quoting
Kirchberg v. Feenstra, 708 F.2d 991, 998 (5th G r. 1983) (enphasis
in original)).

SRobi nson v. Kinbrough, 652 F.2d 458, 464 (5th Cr. Aug.
1981) .

®Farrar v. Hobby, 506 U.S. 103, 111-12 (1992).
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unjust. The district court’s order articulated no speci al
circunstances for denying the Association’s notion for attorneys’
fees. A review of the record does not reveal a special

ci rcunst ance which would render an award of attorneys’ fees

unj ust .’

The City suggests that a section 1988 award is inapplicable
here because that provision was adopted to allow parties to
vindicate their rights only in cases involving racial aninus or
discrimnation. There is no authority for this proposition. In

Enplanar, Inc. v. Marsh,® the constitutional right allegedly

viol ated invol ved race discrimnation, but the case does not
stand for the proposition that attorneys’ fees are only justified
in race discrimnation cases. The court in Enplanar noted that
section 1988 allows fees in actions where parties seek to
vindi cate rights based on the federal constitution or federal
statutes. “If it is determned that no constitutional right was
violated the predicate for the award of fees vanishes.”® That is
not the case here.

The district court’s order is insufficient to justify a

denial of an award of attorneys’ fees and costs to the

'Riddell, 624 F.2d at 543 (stating that such special
circunstances arise only in unusual situations).

811 F.3d 1284 (5th Gr. 1994).

°'d. at 1297 (quoting MDonald v. Doe, 748 F.2d 1055, 1057
(5th Cr. 1984)).




Association. W reverse the order of the district court and
remand the case for further proceedings in accord with this
opinion. An award should include an all owance for fees and costs

incurred for purposes of contesting this order in this appeal .

REVERSE AND REMAND.

1°Ri ddel |, 624 F.2d at 547 (citing Johnson v. State of
M ssi ssippi, 606 F.2d 635, 637-39 (5th Cir. 1979)).
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