UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30368

ALFRED THQOVAS,
Pl ai ntiff-Appellant,
vVer sus
RELI ANCE STANDARD LI FE | NSURANCE CO. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(95-CV-2142-1)

January 15, 1998
Before JONES and SMTH, Circuit Judges, and FITZWATER, District
Judge. ”
PER CURI AM **
Al fred Thomas appeals fromthe district court’s grant of
summary judgnent to Reliance Standard Life Insurance Co.

(“Reliance”). The district court held that the policy issued by

District Judge of the Northern District of Texas, sitting
by desi gnati on.

Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Reliance to Thomas’s enpl oyer did not provide coverage to Thonas
for his alleged permanent and total disability. W affirm
| . Background

Thomas began his enpl oynent with Cabot Corporation (“Cabot”)
in 1968. He participated in Cabot’s conpany benefit plan, which
i ncluded group accident insurance. The group accident insurance
was provided to Cabot by Reliance under policy VARS50230, and it
i ncl uded benefits for enpl oyees who becane pernmanently and totally
di sabled. The parties agree that the group accident policy is an
“enpl oyee welfare benefit plan” as defined by the Enployee
Retirenment |Incone Security Act of 1974, 29 U S.C. 8§ 1001 et. seq.
(“ERI SA”) .

In 1992, Cabot and Reliance renegotiated their group
acci dent insurance policy. Under policy VAR50230A, which becane
ef fective August 1, 1992, permanent and total disability benefits
were termnated, but otherwise the policy remained virtually
identical to its predecessor, policy VAR50230. Cabot notified its
enpl oyees by letter and a revi sed Enpl oyee Benefits Handbook of the
nmodi fication to the policy.

On  Septenber 22, 1994, Thomas allegedly becane
permanently and totally disabled, and he filed a claim under
Rel i ance’ s group acci dent policy. Reliance refused paynent on the
ground that VARS50230A did not provide coverage for pernmanent and

total disability. Thomas then filed suit against Reliance in



Loui siana state court, and Reliance renoved the case to federa
district court. The district court granted sunmary judgnent to
Reliance, finding (1) that VARS50230A did not provide coverage for
permanent and total disability, (2) that Louisiana |aw was
i napplicable to the issue of the adequacy of notice provided by
Rel i ance to Thomas in switching fromVAR50230 t o VARS0230A, and (3)
t hat proper notice was given by Reliance pursuant to ERI SA
1. Analysis

This court reviews de novo a district court’s grant of
summary judgnent. See Burditt v. West Anerican Ins. Co., 86 F.3d
475, 476 (5th CGr. 1996). The party noving for summary judgnent
must denonstrate an absence of any genuine issue of material fact.
See FED. R CvVv. P. 56(c). Wile the nonnovant nust provide nore
than nmere conclusory allegations to defeat summary judgnent, the
court should decide every reasonable inference in favor of the
party opposing the notion. See Burditt, 86 F.3d at 476.

A. Coverage d ains

Thomas argues that the district court incorrectly applied
an “abuse of discretion” standard to determ ne whether Reliance
i nproperly deni ed coverage for his permanent and total disability
cl ai munder ERI SA. Thonmas argues that a | ess deferential standard
of review shoul d apply because Reliance has an i nherent conflict of
interest as both the clains admnistrator and the payor of

disability benefits.



A denial of ERI SA benefits by a clains admnistrator is
revi ewed under an abuse of discretion standard if the plan gives
the clains admnistrator discretionary authority to determ ne
eligibility for benefits or to construe the terns of the plan. See
Duhon v. Texaco, Inc., 15 F.3d 1302, 1305 (5th Cr. 1994) (citing
Firestone Tire & Rubber Co. v. Bruch, 489 U S. 101, 115 (1989)).
If a plan gives discretion to a clains admnistrator who is
operating under a conflict of interest, “that conflict nust be
wei ghed as a factor in determ ning whether there is an abuse of
discretion.” |Id. at 1306 (quoting Bruch, 489 U S. at 115). There
is no internedi ate or heightened standard of review for exam ning
a decision of a clains admnistrator who is operating under a
potential conflict of interest. Rather, the potential conflict of
i nterest must be given due consideration in applying the abuse of
di scretion standard. See Sweatnman v. Commercial Union Ins. Co., 39
F.3d 594, 599 (5th Cr. 1994); Duhon, 15 F.3d at 1306.

The parties do not contest that Reliance and Cabot had
total discretion to grant or deny benefits. Therefore, the abuse
of discretion standard applies. See Duhon, 15 F.3d at 1306.
Havi ng heard oral argunent and carefully reviewed the briefs and
pertinent portions of the record, we are persuaded that the
district court correctly found that Reliance did not abuse its
discretion in denying permanent and total disability benefits to

Thonmas, even recognizing Reliance’s dual role as clains



adm nistrator and insurer. VAR50230A unanbi guously does not
provi de coverage for permanent and total disability.
B. Notice Cains

Thomas argues that Reliance provided i nproper notice to
hi m of the change in coverage from VAR50230 to VAR50230A under La.
RS 22:213(B)(7) and La. R S. 22:636(F). Because we agree with
the district court that neither statute applies to the i ssue of the
adequacy of notice provided by Reliance to Thonas, we need not
reach Reliance’ s argunent regarding preenption by ERI SA

(1). La. RS 22:213(B)(7).

Thomas argues that Reliance violated § 22:213(B)(7) by
failing to give proper notice of the change in coverage from
VAR50230 to VARS50230A. Section 22:213(B)(7) states:

B. Q her provisions (optional). No such policy
shall be delivered or issued for delivery containing
provi sions respecting the matters set forth bel ow unl ess
such provisions are, in substance, in the follow ng
forms, or, at the option of the insurer, in forns which
in the witten opinion of the comm ssioner of insurance
are not |less favorable to the policyhol der.

(7) Cancel | ati on: The insurer may cancel this
policy at any tinme subject to the provisions of RS
22:228. Such cancellation shall be by witten notice,
delivered to the insured, or mailed to his | ast address
as shown by the records of the insurer, shall refund the
prorata unearned portion of any prem um paid, and shal
conply with the provisions of R S. 22:636(F).

LA. Rev. STAT. ANN. 8§ 22:213(B) (West 1995) (enphasis added). The

district court found that both VAR50230 and VAR50230A were issued



and delivered in Massachusetts, not Louisiana. Therefore, 8
22:213(B)(7) was inapplicable.

VARS50230A states expressly that “[t]his policy is
delivered in Massachusetts and is governed by its laws.” VAR50230
does not contain such |anguage, but the affidavit of Wyne
Steigerwalt, an assistant vice president of Reliance, states that
both VAR50230 and VAR50230A were issued and delivered in
Massachusetts. Appellant’s response to the | anguage in VAR50230A
is that it is voided by La. R S. 22:629. Section 22:629 states:

A.  No insurance contract delivered or issued for

delivery in this state and covering subjects | ocated,
resident, or to be perforned in this state or any group
health and accident policy insuring a resident of this
state, regardless of where nade or delivered shal
contain any condition, stipulation, or agreenent:

(1) Requiring it to be construed accord|ng to
the laws of any other state or country . .

(2) Depriving the courts of thls state of
jurisdiction of action against the insurer :

B. Ahy éubhlcondition, stipulation, or agreenent in

vi ol ation of the Section shall be void, but such voi di ng

shall not affect the validity of the other provisions of

t he contract.
LA. Rev. STAT. ANN. 8 22: 629 (West 1995). Assum ng, W thout deci di ng,
that 8§ 22:629 voids the express |anguage in VAR50230A, Thonmas
presents no evidence which questions the veracity of M.

Steigerwalt’s affidavit. Because appellant offers no evidence that

the policy was issued and delivered in Louisiana, 0. VAR50230 states:

! Appellant’s only response to M. Steigerwalt’s affidavit is
t hat VAR50230 and VAR50230A require that certificates of insurance
be delivered to the policies’ insureds, who reside in Louisiana.
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“CERTIFICATE OF INSURANCE: The Company [Reliance] will issuetothe Policyholder for deliverytoeach Insured
Person an individual certificate setting forth a statement asto the insurance protection to which the Insured Person is
entitled and to whom indemnities provided by this Policy are payable.”

VARS0230A states. “CERTIFICATE OF INSURANCE: Wewill provide a certificate of insurance for each

Insured Person. The certificate will set forth the terms of coverage and to whom benefits are payable.”?0. La R.S.

22:655 permitsathird-party to bring adirect action against an insurer under very limited circumstances. See LA. REv.
STAT. 8§ 22:655 (West 1997). ® he has failed to raise an issue of material fact regarding Reliance’ s evidence that the
policy was issued and delivered in Massachusetts. For this reason, § 22:213(B)(7) is inapplicable to this case.
(2. La. R.S. 22:636(F)
Appellant also argues that Reliance provided improper notice of the change in coverage from
VARS50230 to VARS50230A under La. R.S. 22:636(F). Section 22:636(F) states:
F. Noinsurer shall cancel or refuseto renew any policy of group or family group health and
accident insurance except for nonpayment of premium or failure to meet the requirementsfor being
agroup or family group insurance policy until sixty days after theinsurer has mailed written notice
of such cancellation or nonrenewal by certified mail to the policyholder.
LA. REV. STAT. ANN. 8 22:636(F) (West 1995) (emphasis added). The district court found that § 22:636(F) did not
apply to Thomas because he was not the “policyholder.” Cabot is specifically named as the “policyholder” in both
VAR50230 and VAR50230A. Certain subsections of § 22:636 specifically refer to providing noticeto “insureds,” but

not subsection F. The clear and unambiguous meaning of subsection F isthat notice of cancellation of group accident

This, so his argunent goes, neans that “delivery” takes place in
Louisiana. In Landry v. Travelers Indemity Co., 890 F.2d 770, 772
(5th Cr. 1989), this court interpreted the definition of
“delivered in Louisiana” under La. R S. 22:655.

The court held that mailing certificates of insurance to a
Loui siana subsidiary of a Houston corporation, when the policy
itself was delivered to the corporation’s Houston headquarters, did
not constitute “delivery” under Louisiana law. See id. at 772-73.
By analogy, sending certificates of insurance to Reliance’s
i nsureds does not constitute “delivery” under Louisiana |aw when
t he appel | ant presents no evidence to contradict either the express
| anguage of VARS50230A or M. Steigerwalt’s affidavit that VAR50230
and VAR50230A were issued and delivered in Massachusetts.
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policiesisonly required to be made to the “ policyholder,” (i.e., Cabot). Therefore, 8 22:636(F) isinapplicableto this

case.

(3). ERISA

Under ERI SA, the “plan adm nistrator” must furnish each
plan participant wth notice of a nodification to an enpl oyee
benefit plan no later than 210 days after the end of the plan year
in which the nodification is adopted. See 29 U.S.C. 88 1022(a) (1),
1024(b)(1). Cabot is the “plan adm nistrator” because neither
VAR50230 nor VAR50230A designates a plan adm nistrator. See 29
U S.C 8§ 1002(16).* Therefore, Reliance cannot be held liable for
any alleged failure of Cabot to properly notify its enpl oyees of
t he change from VAR50230 to VAR50230A. See Klosterman v. Wstern
CGen. Managenent, Inc., 32 F. 3d 1119, 1122 (7th Cr. 1994); Kerns v.
Benefit Trust Life Ins. Co., 992 F.2d 214, 217 (8th Gr. 1993)
(bot h hol di ng, regardi ng substantially sim |l ar provisions of ERI SA,
that only the plan adm nistrator is |liable for i nadequate notice or

di scl osure).

4 29 U S.C § 1002(16) defines “adm nistrator” as follows:
(A) The term “adm nistrator” nmeans—

(i) the person specifically so designated by
the terms of the instrunent under which the plan is
oper at ed;

(ii) 1f anadmnistrator i s not so desi gnhat ed,

t he pl an sponsor; :

(B) The term“plan sponsor” neans (i) the enpl oyer
in the case of an enployee benefit plan established or
mai nt ai ned by a single enployer
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I11. Conclusion
For the foregoing reasons, we affirmthe judgnent of the
district court.

AFFI RVED.



