IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30335
Summary Cal endar

HAROLD JOHN CLOUSE
Pl ai ntiff-Appellant,
ver sus

BO SE CASCADE, INC. d/b/a
Boi se Cascade DeRi dder Paper M1, Et Al.

Def endant s,
BO SE CASCADE CORP.
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Western District of Louisiana
(95- CV- 1415)

Oct ober 30, 1997
Bef ore REAVLEY, JOLLY and H GE NBOTHAM Circuit Judges.
PER CURI AM ~
Har ol d John Cl ouse appeal s an adverse summary judgnent in
his suit against his enployer, Boise Cascade Corporation, for

di scrimnation under the Anericans with Disabilities Act (ADA),!

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.

1 42 U S.C 88§ 12101-12213 (1995).



the Louisiana Cvil Rights for Handi capped Persons Act,? and the

Loui si ana Hunman Rights Commission Act.® W affirm

Backgr ound

Harold Couse is a five-step nechanic at Boi se Cascade’s
paper mll in DeRidder, Louisiana. Five-step nechanics are
responsi ble for the mai ntenance and repair of the machinery at
the mll. The position includes heavy physical |abor, such as
changi ng out conveyors, repairing punps and repl acing refiner
pl at es.

In 1992, C ouse had surgery to alleviate a back problem
After a few nonths, he returned to work under restrictions and
was steadily inproving to a point where he could performhis
regul ar duties. However, he was then involved in a car weck and
re-injured his back. Couse again was off work for a nunber of
months. He returned to work under restrictions, but this tine
his condition did not inprove as quickly. [In Decenber 1994,

Cl ouse underwent a functional capacity evaluation to determ ne
hi s physical capabilities. As a result of this evaluation, his
doctor restricted himfromlifting nore than fifteen pounds from

fl oor to knuckl e height.

2 LA REv. STAT. ANN. 88 46:2251-2256 (1997).

3 LA Rev. STAT. AW\ 88 51:2231-2265 (1997).
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In January 1995, Cl ouse presented these restrictions to
Boi se. The nmanagenent of the m Il determ ned that the
restrictions prevented C ouse fromperformng the job of a five-
step nechanic. After a neeting, Boise placed Clouse on inactive
status, retaining himas an enpl oyee without pay. « ouse
provi ded Boise with a reevaluation in March 1996, at which point
the restrictions were nodified to allow himto |ift up to fifty
pounds from floor to knuckle height. Boise returned Couse to
work in an unlimted capacity in his job as a five-step nechanic.

Clouse filed suit in August 1995, claimng that Boise
Cascade Corporation had violated the ADA and Loui siana disability
discrimnation |aws when it placed himon unpaid | eave of
absence. After several nonths of discovery, Boise noved for
summary judgnent on the grounds that C ouse did not have the
requisite “disability” to be protected by the ADA. The trial
court granted Boise’'s notion, holding that Couse failed to prove
he had a disability under any definition of the term Foll ow ng
di sm ssal of the federal clains, Boise noved for summary judgnent
on Clouse’'s state law disability clains. The court granted this
nmotion, reasoning that Louisiana s disability discrimnation | aws
contained definitions of disability virtually identical to the
ADA. The court entered judgnent dism ssing all of C ouse’s

clains with prejudice.



DI SCUSSI ON

St andard of Revi ew

We review the district court’s grant of sunmmary judgnent as
a matter of |aw de novo, enploying the sane criteria used in that
court.* Summary judgnment is proper only if the evidence shows
that “there is no genuine issue as to any material fact and that

the noving party is entitled to judgnent as matter of law "%

1. ADA clains

“As a threshold requirenent in an ADA claim the plaintiff
nust, of course, establish that he has a disability.”® The ADA
defines “disability” three ways: (1) having an inpairnment that
substantially limts one or nore of the major |ife activities;
(2) a record of such inpairnment; or (3) being regarded as having
such an inpairnent.’

There is no dispute as to Clouse’s physical capabilities in

January 1995. He could, during an eight hour day, walk for six

4 Rogers v. International Marine Terminals, Inc., 87 F.3d 755, 758 (5th
Cir. 1996).

> Fed. R CGv. P. 56(c) (1997).

6 Rogers, 87 F.3d at 758.

7 42 U.S.C. § 12102(2) (1995).



to eight hours, sit for one to three hours and drive for one to
three hours. He could also use his hands for repetitive single
graspi ng, pushing and pulling and fine manipulation. He could
bend frequently and squat and clinb occasionally. He could lift
fifteen pounds fromfloor to knuckle height and up to fifty hands
above knuckl e height. The issue is whether the lifting
restriction substantially limted a major life activity.
The ADA does not define “substantially limt” or “mgjor life

activity.” The Equal Enpl oynent Opportunity Conm ssion
regul ations define “major life activities” as “functions such as
caring for oneself, perform ng manual tasks, wal king, seeing,
heari ng, speaking, breathing, |earning, and working.”® The
regul ations define “substantially limts” as:

(i) Unable to performa major life activity

that the average person in the general

popul ati on can perform or

(ii) Significantly restricted as to the

condi tion, manner or duration under which an

i ndi vidual can performa particular major

life activity as conpared to the condition,

manner, or duration under which the average

person in the general population can perform

that same major life activity.?®

In his affidavit opposing summary judgnent, C ouse stated

that his back inpairnent limted his work capabilities, his

activities with his grandchildren, and “other activities that

8 29 CF.R § 1630.2(i) (1996).
® 29 CF.R § 1630.2(j)(1) (1996).
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required activity outside his limtations.” Couse’'s reference
to “other activities” does not constitute specific facts
sufficient to denobnstrate a genuine issue for trial. Playing
wth one’s grandchildren is not a major life activity in the sane
category as wal king or speaking; an inability to lift the
children up fromthe ground does not constitute a disability.
Thus, the only potential major life activity that nmay have been
substantially limted was Cl ouse’s work capabilities.
The EEQC regul ations define “substantially limts” with

regards to working as:

significantly restricted in the ability to

performeither a class of jobs or a broad

range of jobs in various classes as conpared

to the average person having conparabl e

training, skills and abilities. The

inability to performa single, particular job

does not constitute a substantial limtation

inthe major life activity of working.
The followi ng factors should be considered: (1) the nature and
severity of the inpairnent; (2) its duration; and (3) the
permanent or long terminpact of the inpairnment.!? Additionally,
with regards to working, the geographical area is relevant.?®

An inability to performa discrete task, such as lifting

heavy objects, does not constitute a “disability.” In Aucutt v.

10 See Fed. R CGv. P. 56(e) (1997).
129 CF.R § 1630.2(j)(3) (1996).
1229 CF.R § 1630.2(j)(2) (1996).
13290 CF.R § 1630.2(j)(3)(ii) (1996).
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Six Flags Over Md-Anerica, Inc., the Eighth Grcuit found no
inpact on a plaintiff’s major life activities where he was
subject to a 25 pound lifting restriction.? In Ray v. didden
Co., the plaintiff was restricted fromlifting 44-56 pound
contai ners continuously, yet this Court found no inpact on a
major life activity.?® Simlarly, in Dutcher v. Ingalls
Shi pbuil ding, this Court held that the plaintiff’s inability to
clinb did not constitute a disability although it restricted her
ability to performspecific jobs as a wel der. 15

Cl ouse offered no evidence regarding the jobs available in
hi s geographic area or to people with his skills so as to
distinguish his [imtation fromthese cases. For alittle over a
year, he was restricted fromlifting mediumto heavy objects from
floor to knuckle height. He was not restricted in lifting nor
carrying itens above knuckle height. W hold that C ouse’s
limted restriction did not substantially limt a myjor life
activity.

Cl ouse al so contends that he has a record of inpairnent, the
second definition of disability under the statute. However, just
as there was no evidence that C ouse suffered from an i npairnent

that substantially Ilimted a major life activity, he does not

4 Aucutt v. Six Flags Over Md-Anerica, Inc., 85 F.3d 1311, 1319 (8th
Gr. 1996).

1 Ray v. d@idden Co., 85 F.3d 227, 229 (5th Gr. 1996).
16 putcher v. Ingalls Shipbuilding, 53 F.3d 723, 726 (5th Gr. 1995).
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have a record of “such inpairnment.”! There is no evidence that
Cl ouse’s nedical history disqualified himfroma broad class of
jobs. C ouse has worked for Boise since 1970, and continues to
do so today. Couse cannot conclude that his enpl oyer

di scrim nated agai nst himsinply because his nedical records
reveal past nedical problens.

Finally, Couse contends that Boise “regarded” himas having
the requisite ADA inpairnment, under 8§ 12102(2)(C). An enpl oyer
violates the ADA if the enployee has an inpairnent which is not
substantially limting, but which the enpl oyer perceives as
constituting a substantially limting inpairnent.!® An
assessnent of an enployee’'s ability to performa job, based on
actual nedical conditions, does not constitute regarding the
enpl oyee as di sabled.! The record indicates that Boise believed
that Cl ouse was unable to performthe five-step nmechanic’s job
based on his inability to lift heavy objects fromthe floor.

Not hing in the record suggests that Boise believed that O ouse’s
condition substantially limted his ability to performa whole

cl ass of jobs.

[, State | aw cl ai ns

742 U.S.C § 12102 (1995).

8 Bridges v. Gty of Bossier, 92 F.3d 329, 332 (5th Gir. 1996), cert.
denied, 117 S.C. 770 (1997).

19 sSee Aucutt, 85 F.3d at 1320.



Cl ouse al so brought clains under the Cvil Rights for
Handi capped Persons Act?® and the Loui siana Human Ri ghts
Comm ssi on Act. 2!

The Loui siana Suprene Court has not determ ned what
constitutes a disability under the state discrimnation |aws.
Accordingly, the federal court nust determne, to the best of its
ability, what the Louisiana Suprene Court would decide if faced
with the issue.? The decisions of |ower state courts should be
gi ven sone wei ght, but they are not controlling.?

In granting sunmary judgnent for Boise, the district court
noted the “remarkably simlar” definitions of “disability,”
“Inpairnment,” and “major |ife activities” in the tw state
statutes, when conpared with the ADA. |In other areas of
enpl oynent discrimnation |law, the Louisiana courts have | ooked
to the federal case law to determne the neaning of ternms in
state statutes which parallel terns in federal statutes.?

Three Loui si ana appel |l ate courts have addressed the issue of
what constitutes a disability under the Gvil R ghts for

Handi capped Persons Act. |In Kraener v. Santa Fe O fshore

20 LA Rev. STAT. ANN. §§ 46:2251-46: 2256 (1997).
2l LA Rev. STAT. ANN. 8§ 51:2231-2265 (1997).

22 Rogers v. Corrosion Products, Inc., 42 F.3d 292, 295 (5th Gr.),
cert. denied, 115 S.Ct. 2614 (1995).

23 1d.

24 See, e.g., Plummer v. Marriott Corp., 654 So.2d 843, 848 (La. App. 4
Cr.), wit denied, 660 So.2d 460 (La. 1995).
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Construction Co., the plaintiff was a wel der who, because of
al l ergies, could work onshore, but not offshore.?® Due to the
restriction, he was discharged.? The court found that no nmmjor
life activities were curtailed due to plaintiff’s inability to
wor k of f shore.

In Lege v. N.F. MCall Crews, Inc., a boat captain was
di scharged by his enpl oyer because an abdom nal virus required
himto “take it easy at tines,” and to stop and catch his breath
after noving up and down the stairs.? The court found that the
plaintiff did not have a health condition which substantially
limted one of life's major activities because he eventually
found enpl oynent with anot her conpany as captain and did not
consi der hinself handi capped.? 1|n holding that the jury
correctly found that NNF. McCall Crews did not regard the
pl ainti ff as handi capped under the statute, the court stated,
“[t]his statute does not protect a person who is unsuited for one

position for one enpl oyer.”?30

25 Kraenmer v. Santa Fe Offshore Constr. Co., 579 So.2d 488 (La. App.
4th Gir. 1991).

26 4.
27 1d. at 490.

28 Lege v. N.F. McCall Crews, Inc., 625 So.2d 185 (La. App. 3d Gir.),
wit denied, 627 So.2d 638 (La. 1993).

29 |1d. at 187.
30 1d. at 188.
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In Turner v. Gty of Monroe, the plaintiff underwent back
surgery and was cleared for work as a signal technician after a
full recovery, but the defendant refused to allow himto return
to work.® The trial court found that the plaintiff had no
i npai rment which would affect his ability to work, but that his
enpl oyer regarded himas being inpaired.® Affirmng the | ower
court’s decision, the Louisiana appellate court noted that the
definitions in the Louisiana statute mrror those in the federal
| aw. 33 These cases indicate that the Louisiana Suprene Court
woul d interpret disability in the sane manner as this Court has.

We have found no Louisiana cases addressing disability
cl ai s under the Louisiana Comm ssion on Hunman Rights Act. The
statute’s definitions track the ADA | anguage virtually
verbatim?3 Mreover, the stated purpose and intent of the Act
is to execute in Louisiana the policies enbodied in the several
federal civil rights acts.® A secondary purpose of the Act is
to justify deferral of cases by the federal Equal Enpl oynent

Qpportunity Comm ssion, U S. Labor Departnent, and the U. S.

31 Turner v. Gty of Mnroe, 634 So.2d 981 (La. App. 2d Cir. 1994).
32 |d. at 983.

3% |d. at 984.

34 LA ReEv. STAT. AWN. § 51:2232(11)(a) (1997).

3% LA Rev. STAT. ANN. § 51:2231 (1997).
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Justice Departnent.3 Wether the Louisiana Suprene Court
follows federal |aw or state case | aw under the closely rel ated
Loui si ana Handi capped Persons Act, we reach the sane result:
plaintiff does not have a disability under the statute.

AFFI RM

36 4.
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