IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30307
Summary Cal endar

TI MOTHY SCOTT HEFFERN,

Pl ai ntiff-Appellant,

W LLI S- KNI GHTON MEDI CAL CENTER,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(96- CV-1026)

Sept enber 18, 1997
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Ti not hy Heffern brought suit under both the Americans with
Disabilities Act (ADA) and the Fam |y and Medi cal Leave Act
(FMLA) alleging that defendant WIIis-Kni ghton Medical Center
violated his rights by failing to reinstate himin his formner
position upon his conpletion of a substance abuse treat nent

program The district court granted WIIlis-Knighton’s notion for

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



summary judgnent, and Heffern appeals. W affirmthe decision of

the district court.

| . BACKGROUND

FromJuly 6, 1993 until Cctober 4, 1994, W/IIi s-Kni ghton
Medi cal Center enployed Tinothy Heffern, a registered nurse, as
the cardi ol ogy coordinator for its el ectrophysiology |aboratory.
Begi nni ng on Cctober 5, 1994, Heffern took a | eave of absence
fromhis job in order to undergo treatnent for substance abuse.
Heffern was initially treated on an inpatient basis at WIllis-
Kni ght on Medi cal Center, but he was discharged w thout conpleting
t he program because he failed to abide by programrules and
regul ations. Heffern was then admtted to and successfully
conpl eted CPC Brentwood Hospital’ s outpatient Addictive Disease
Recovery Program

Upon entering the Brentwood program Heffern signed a
Program Agreenment with the Recovering Nurse Program of the
Loui siana State Board of Nursing. Anong other things, the
Program Agreenent required that Heffern submt to continued
monitoring and provided that for at | east one year follow ng
treatnment Heffern could not work in high stress areas or
unsupervi sed positions. As aresult of the restrictions
contained in the Program Agreenent, and on the advice of Barbara

MG II, the Director of the Recovering Nurse Program Heffern was



reassigned to the Renal D alysis Unit when he returned to work in
Decenber of 1994. The reassi gnnment was based on the fact that

t he el ectrophysiol ogy departnent was a “critical care” unit and
work in the unit was therefore considered highly stressful. As a
caveat to her transfer recommendati on, however, MG || noted that
Heffern could resune work as the cardiol ogy coordinator in the

el ect rophysi ol ogy departnent only if he could be excused from
providing direct patient care. Heffern's transfer resulted in a
substanti al decrease in salary, and he was therefore dissatisfied
wth the position.

After the one-year period had el apsed, in February of 1996,
Heffern requested a transfer back to the el ectrophysiol ogy unit.
Hi s request was denied pursuant to a conpany policy prohibiting
the transfer of any enpl oyee who had received a corrective action
notice within six nonths prior to the tine of the transfer
request. At the tine of his request for a transfer, Heffern had
recei ved eight corrective action notices in the precedi ng six
mont hs. Heffern subsequently filed this lawsuit alleging that
his assignnent to the Renal Dialysis Unit and WIIlis-Knighton’s
|ater refusal to transfer himback to the el ectrophysiol ogy | ab

violated his rights under both the ADA and the FM.A

1. STANDARD OF REVI EW



We review the granting of a notion for summary judgnent de
novo, applying the sanme criteria used by the district court in

the first instance. Ni chols v. Loral Vought Systens Corp., 81

F.3d 38, 40 (5th G r. 1996). 1In review ng the evidence contained
in the record, we view the facts and inferences to be drawn
therefromin the |ight nost favorable to the nonnoving party.

Id. Summary judgnent is appropriate only where there is “no
genui ne issue as to any material fact.” Fed. R Cv. P. 56(c).

A genui ne dispute of fact exists where “the evidence is such that
a reasonable jury could return a verdict for the nonnoving

party,” but a fact is material only if its determ nation “m ght

af fect the outcone of the suit under governing |law.” Anderson v.

Li berty Lobby, 477 U.S. 242, 248 (1985).

[11. DI SCUSSI ON

Heffern contends that the district court erred in granting
defendant WIlis-Knighton’s notion for summary judgnent. He
focuses on two main points of error under the ADA, the first
relating to his claimthat he is protected by the ADA as a
qualified individual with a disability, and the second relating
to his claimthat direct patient contact was not an “essenti al
function” of the job of cardiac coordi nator and that “reasonabl e
accommodati on” by WIIlis-Knighton woul d have nmade his

rei nstatenment as cardi ac coordi nator feasible. As to both these



clains, Heffern insists that fact questions exist, precluding
summary judgnent. Heffern further argues that fact questions
exi st regarding his claimthat WIIlis-Knighton violated his
rights under the FMLA by failing to return himto his previous
position or to an equival ent one upon his return from nedi cal

| eave. W address each of these issues in turn.

A. ADA Caim

Heffern's first argunent relates to the district court’s
conclusion that Heffern was not protected by the ADA and was
therefore ineligible to bring a claimunder that statute. W
need not address that argunent because even if Heffern were to
qualify as a disabled individual under the ADA, he would
neverthel ess be required to prove a prinma facie case of
discrimnation in order to survive a notion for summary judgnent.
Because the record would permt only one conclusion -- Heffern
was not qualified for the position of cardiol ogy coordi nator at
the time of his reinstatenent -- Heffern has failed to prove a
prima facie case of discrimnation.

The ADA defines a “qualified individual with a disability”
as “an individual with a disability who, with or w thout
reasonabl e accommodati on, can performthe essential functions of
the enpl oynent position that such individual holds or desires.”

42 U.S.C. § 12111(8) (1995). The burden is on the plaintiff in



an ADA discrimnation case to show that “(1) he or she suffers
froma disability; (2) he or she is qualified for the job; (3) he
or she was subject to an adverse enpl oynent action; and (4) he or
she was replaced by a non-di sabl ed person or was treated | ess

favorably than non-di sabl ed enpl oyees.” Daigle v. Liberty Life

| nsurance Co., 70 F.3d 394, 396 (5th G r. 1995).
Due to his agreenent with the Recovering Nurse Program
Heffern was prohibited fromworking in any position that was
hi ghly stressful or unsupervised. Moreover, Barbara MGl |
specifically recomended that he not return to the
el ectrophysi ol ogy | ab unl ess he was excused from patient care.
Thus, in order to determne if Heffern was qualified for the
position of cardiol ogy coordi nator of the el ectrophysiology |ab,
the district court was called upon to determ ne whether patient
care is an essential function of that position. |If patient care
is an essential function of the job, the district court was then
required to determ ne whet her reasonabl e accommodati on by WIlis-
Kni ght on woul d have nmade it possible for Heffern to performit.
According to the EECC regul ati ons pronul gated to i npl enent
the ADA, the essential functions of a job are those that are the
“fundanental job duties of the enploynent position.” 29 CF.R
8§ 1630.2(n)(1) (1997). A ong wth other factors, the regul ations
indicate that “[wjritten job descriptions” prepared prior to
advertising or interview ng applicants and “the enpl oyer’s
judgnent as to which functions are essential” may be consi dered.
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29 CF.R 8 1630.2(n)(3). Heffern s 1994 pre-printed eval uation
formcontained the followi ng statenents as part of the job
description: "Supervises or assists in all departnental
procedures,” . . . “[a]ssures that patients receive nmaxi mum care
services in accordance with established nethods and techni ques
under the supervision of the Cardiologists.” |In addition, the
evaluation formnoted that “[t] he above statenents reflect the
general duties considered necessary to describe the principal
functions of the job as identified, and shall not be considered
as a detailed description of all the work requirenents that may
be inherent in the position.” Based on this job description, the
district court found that providing patient care was an essenti al
function of the job of cardiac coordinator of the

el ect rophysi ol ogy | ab.

Heffern argues that this description is insufficient to
support sunmary judgnent, but there is in fact additional
evidence in the record to support the district court’s deci sion.
Kat hy Row and, Adm nistrative Director of the Cardi ol ogy
Departnents, testified that the job is “highly demandi ng” and
“requi red substantial patient contact.” |In addition, Dr. Scott
W ggi ns, a physician who worked in the el ectrophysiol ogy | ab,
testified that the cardi ac coordi nator provides direct patient
care and that the job was stressful. Finally, although Heffern’'s
affidavit contains a line to the effect that the cardiac
coordi nator position did not require “substantial patient
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contact,” Heffern goes on to state that, “l did have substanti al
patient contact while | held it since | was a qualified and
unrestricted registered nurse.” Nevertheless, Heffern argues
that al though the departnent is generally staffed with four
people -- two regi stered nurses, a physician, and an x-ray
technician -- there was no requirenent that either nurse be the
cardi ac coordinator. Although it nmay be true that the positions
of nurse and cardi ac coordi nator can be severed, the EECC
regul ati ons promulgated to inplenment the ADA specify that a
“function may be essential because of the Iimted nunber of

enpl oyees avail abl e anong whom t he performance of that job
function can be distributed.” 29 CF.R 81630.2(n)(2)(ii)
(1997). In this case, in order to relieve the cardiac

coordi nator position of direct patient care responsibilities,
WIlis-Knighton would have had to hire a fifth person to work in
t he el ectrophysi ol ogy | ab.

In sum the sunmary judgnent evidence (including evidence
drawn from Heffern’s own experience) indicates that patient care
was an essential function of the job of cardiac coordi nator.

Al t hough Heffern di sputes this conclusion, he presents no

evi dence ot her than a bare concl usion, underm ned by his own
experience, in his own affidavit to support his contention, and
he therefore has failed to create a genuine issue of materi al

fact that precludes summary judgnent on this claim



Havi ng determ ned that patient care is an essential function
of the job of cardiac coordinator, the next question that we nust
address is whether WIIlis-Knighton could have reasonably
accommodated Heffern's disability by redefining the position to
excl ude patient care.

Oten, reasonable accommodation refers to the nodification
of the job description or of the work environnment in such a way
as to allow the disabled individual to performthe essenti al
function at issue. 29 CF.R 8§ 1630.2(0) (1997). In this case,
however, the Program Agreenent that Heffern signed prohibited him
fromworking wthout supervision and from providing patient care
inacritical care unit. Thus, the only possible way to
accommodate Heffern's disability was to elimnate patient care
fromthe responsibilities of the cardiac coordinator. This court
has previously held that requiring an enpl oyer to use anot her
enpl oyee to substitute for the portions of the job that the
di sabl ed i ndi vidual cannot perform “exceeds reasonabl e

accommpdation.” Bradley v. University of Texas M D. Anderson

Cancer Center, 3 F.3d 922, 925 (5th G r. 1993), cert. denied, 510

U S 1119 (1994); see also EECC v. Anego, Inc., 110 F. 3d 135 (1st

Cr. 1997) (holding, in simlar enploynent dispute, that hiring
additional staff to conpensate for plaintiff’'s disability went
beyond reasonabl e accommopdati on).

The EEQC gui delines indicate that reasonabl e accommobdati on
al so may include “reassignnent to a vacant position.” 29 C. F. R
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8§ 1630.2(0)(2)(ii) (1997). In this case, Heffern was in fact
reassi gned to another position for which he was qualified. W
therefore agree wwth the district court’s finding that on this
record, there was no reasonabl e accommopdati on whi ch woul d have
all owed Heffern to resune his position as cardi ac coordi nator,
and that WIllis-Knighton did in fact reasonably acconmobdate
Heffern to the extent possible by reassigning himto a position

for which he was qualified.

B. FMA

Heffern clains that a simlar fact question exists relating
to his claimthat WIllis-Knighton also violated his rights under
the FMLA by failing to either return himto his previous position
or reassign himto an equivalent one. W disagree.

The FMLA provides that an eligible enpl oyee who takes
medical or famly leave is entitled to “be restored by the
enpl oyer to the position of enploynent held by the enpl oyee when
the | eave commenced” or to be “restored to an equival ent position
w th equival ent enpl oynent benefits, pay, and other terns and
conditions of enploynment.” 29 U S.C. 8§ 2614(a)(1) (Supp. 1997).
Because the FMLA is a relatively new statute, few courts have had
the opportunity to interpret it. Nevertheless, those that have
considered the statute have applied the burden-shifting franmework

that was i ntroduced in McDonnell Douglas Corp. v. Geen, 411 U S
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792 (1973). See, e.d., Kaylor v. Fannin Reqgional Hospital, Inc.,

946 F. Supp. 988, 1000 (N.D. Ga. 1996) (“The burden shifting
approach best effectuates the intent of the FMLA to prohibit

di scrim nation agai nst enpl oyees using FMLA | eave because it can
nmost accurately bal ance providi ng enpl oyees a broader basis for
provi ng an enpl oyer violated the FMLA while also protecting the

interests of enployers.”); see also Mdxrgan v. Hilti, Inc., 108

F.3d 1319, 1323 n.3 (10th G r. 1997) (applying MDonnell Dougl as

analysis to FMLA claim; Oswalt v. Sara Lee Corp, 889 F. Supp.

253, 259 (N.D. Mss. 1995) (sane), aff’'d 74 F.3d 91 (5th Gir.
1996) .

Under the McDonnell Douglas framework, the plaintiff nust

establish a prima facie case of discrimnation. |In other words,
the plaintiff “nmust produce evidence that he or she is protected
under the FMLA, that he or she suffered an adverse enpl oynent
decision, and . . . that the adverse decision was made because of
the plaintiff’s request for leave.” Oswalt, 889 F. Supp. at 259.
Once the plaintiff establishes a prima facie case, then the
burden shifts to the defendant, who nmust provide a legitimte and
non-di scrimnatory reason for the action. |d. Once the
def endant has introduced an appropriate reason, then the burden
again shifts to the plaintiff to provide evidence that the reason
given by the defendant was nerely a pretext. I1d.

In the present case, Heffern has presented no evidence that

t he adverse deci sion was nmade on the basis of his taking FMLA
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| eave. Moreover, even if Heffern had proved a prima facie case,
WIlis-Knighton has provided a legiti mte reason for the
transfer--the Program Agreenent’s restrictions on his working
conditions. In addition, WIIlis-Knighton has provided a
legitimate reason, in the formof an existing conpany policy not
to transfer those with corrective action notices in the |ast six
mont hs, for refusing to transfer Heffern back to the

el ect rophysi ol ogy departnent upon his request. Heffern has

i ntroduced no evidence tending to show that these reasons were
pretextual or illegitimate. Thus, as the district court
correctly determ ned, WIIlis-Knighton did not violate the FM.A by
reassigning Heffern to the Renal Dialysis Unit upon his return or

by later refusing to transfer him

V. CONCLUSI ON
For the foregoing reasons, we find that the district court

properly granted summary judgnent in favor of WIIis-Knighton.

The judgnent is AFFI RVED
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