IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30222
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
CHARLES ANTHONY,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of M ssissippi
USDC No. 96-50061-1

Novenber 25, 1997
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Char | es Ant hony appeal s his sentence followng his guilty plea
conviction for mil fraud and conspiracy to commt fraud for
rolling back odoneters on vehicles sold at his used car |ot.
Ant hony argues that the district court erroneously 1) calcul ated
the loss resulting fromhis crimnal activity, 2) counted enpl oyees
of Anthony’'s used car |ot as participants in the odoneter-roll -
back schene, 3) refused to depart downward from the sentencing
gui deli nes, and 4) ordered Anthony to make restitution for vehicles

with roll ed-back odoneters not listed in the indictment.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



W reviewthe district court’s determ nation of the |l oss in an

odonmeter fraud case for clear error. United States v. Wiitlow 979

F.2d 1008, 1012 (5th Cr. 1992). The district court enployed the
sane val uati on-of -the-1 oss net hod approved by the court in Witlow
The district court nade a reasonabl e estimate of the | oss, whichis
pl ausible in the light of the record read as a whole. Witlow, 979
F.2d at 1012.

The district court’s determnation that there were five or
nmore participants in the underlying schene of the offense is
plausible in the light of the record read as a whole. United

States v. Wlder, 15 F.3d 1292, 1299 (5th GCr. 1994). Also, the

district court could have found that Anthony’'s crimnal activity
was ot herwi se extensive. U S. S.G 8§ 3Bl1.1 comment. n.3; see also
Wlder, 15 F. 3d at 1299 n. 17.

The district court did not believe that it could not depart
downwardly from the gquidelines sentencing range, but rather
determned from the facts that a dowward departure was not
warranted. W decline to review Anthony’s claimthat the district

court should have departed downward from the guidelines range

United States v. Soliman, 954 F.2d 1012, 1014 (5th Cr. 1992).

Ant hony m stakenly argues that 18 U S. C. § 3663(a)(2) becane
effective in April 1996. The anendnent allowi ng for an order of
restitution for victins not specifically naned in the indictnent
becane effective in 1990. See 18 U. S.C. § 3663(a)(2) Statutory and
H storical Notes; see also United States v. Rutgard, 108 F. 3d 1041,




1065 (9th Gr. 1997). Al the sales associated wth the odoneter-
roll-back schene, which was sufficiently detailed in the
indictnment, for which Anthony was ordered to pay restitution
occurred after 1990. The district court did not err in ordering
restitution for the 247 fraudul ent sales of vehicles attributed to

Ant hony as rel evant conduct. United States v. Pepper, 51 F.3d 469,

473 (5th Gir. 1995).
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