UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-30147
Summary Cal endar

G NGER MAE, INC., A SUBSID ARY OF
UNI TED COVPANI ES FI NANCI AL CORPORATI ON,

Pl ai ntiff-Appellant,
VERSUS

HENRY Cl SNERCS, AS SECRETARY AND
THE UNI TED STATES DEPARTMENT OF HOUSI NG AND URBAN DEVELCOPMENT,

Def endans- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(95-CV-678-A)

August 8, 1997
Bef ore REYNALDO G GARZA, SM TH, and BENAVI DES, Circuit Judges.

PER CURI AM *

This is an appeal fromthe granting of a summary judgnent in
favor of Henry Cisneros? as secretary and the United States
Departnent of Housing and Urban Devel opnent (“HUD’), defendant-
appel l ee, on an action for alleged violations of the Admnistrative
Procedure Act (“APA”), 5 U S.C § 701 et. seq. In sum G nger Mae,
appellant and subsidiary of the United Conpanies Financial

Corporation, applied to the HUD s Ofice of Housing and Federal

"Pursuant to 5TH CIR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.

2 Andrew Cuonp is the current secretary for HUD.



Housi ng Comm ssi oner (“HUD-FHA’) for approval to do business as a
“HUD- FHA | nvesti ng Mortgagee.” HUD deni ed G nger Mae’ s application
on the grounds that its nane resenbled that of the Governnent
Nat i onal Mortgage Associ ati on, otherw se known as “G nnie Me.”

G nger ©Mae subsequently filed suit against the defendants
alleging that the governnent arbitrarily and capriciously denied
G nger Mae's application, in violation of 5 U S.C. §8 706, because
it did not specifically spell out the reasons for its decision
The district court granted summary judgnent in favor the defendants

and G nger Mae appeals this ruling.

Di scussi on

The appell ant clains that the appellees’ decision to deny its
application, solely based on its nane, is a violation of 5 U S.C
8§ 706, as being “arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with the law.” “The central focus of
the arbitrary and capricious standard is on the rationality of the
agency’ s deci sion nmaki ng process, rather than its actual decision

[and] ... an agency’s decision nust be upheld if at all on the
basis articulated by the agency itself.” United States v. Garner,
767 F.2d 104, 116 (5th Cr. 1985). G nger Mae argues that the
appellees failed to present evidence to develop their basis for
denying the application and that the |lower court ignored the

evi dence presented by the appell ant.



As the admnistrative record suggests, the appellees denied
the application because the use of the appellant’s nane woul d be
violative of 18 U.S.C. 8 709, a statute inposing crimnal penalties
upon:

[ W hoever uses as a firmor business nane the words

‘Departnent of Housing and Urban Devel opnent’, ... or the
letters "HUD, or any conbination or variation of these
words or the letters ‘HUD ... alone or with other words

or letters reasonably calculated to convey the fal se

i npression that such nanme or business has some connection
with, or authorization from the Departnent of Housing and
Ur ban Devel opnent ... (enphasis added)

The denial letter also states that:

the nane G nger Mae is quite simlar to and likely to be

confused with that of G nnie Me. To avoid m sl eading the

public, Gnnie Mae prefers that the name G nger Mae not be
used. ..

Al t hough t he basis for appell ees’ denial may not be extensive,
it is certainly sufficient. Merely fromthe letter of denial, we
can determ ne that the appellees believe that the nane G nger Me
suggests that it is affiliated with the Federal Governnent, and
t hat because of this the public nmay confuse it with G nnie Me.?3
The appel | ees’ concerns center around the fact that investors m ght

erroneously think that the appellant, G nger Me, sells nortgaged

backed securities fromthe United States Governnent.

3 Gnnie Mae is a wholly owned corporation of the United
States within HUD. It authorizes private entities to issue
federally i nsured or guaranteed hone nortgages to i nvestors. These
i nvestors are encouraged to purchase these securities because they
are backed by the full faith and credit of the United States. The
purpose of the Gnnie Mae programis to attract private capita
into | ow and noderate inconme housing.

3



Anal ysi s

The simlarities between the two nanes, G nger Mae and G nni e
Mae, are immediately apparent. Substantial evidence by the
appel | ees about the confusion that the appellant’s nane may produce
is hardly required as it is self-evident. Extensive research is
not needed to determne that the nane G nger Mae is simlar to
G nnie Mae and that this could cause sone public confusion

The appel |l ant assures that it does not intend to purchase or
hol d FHA-i nsured | oans. However, this does not relieve HUD of its
duty to determ ne whether the nane G nger Mae is simlar to Gnnie
Mae and whether this could cause the public sonme confusion. HUD
has a duty to prevent confusion and there is no question that such
confusion would be significantly heightened if the appellant were
permtted to deal HUD-FHA securities.

The only other argunent by the appellant which nerits notice
is its allegation that it only deals wth sophisticated
institutions who would be arguably less confused than non-
sophisticated investors. Aninstitution’s | evel of sophistication
is relative and difficult to neasure. The assertion that G nger
Mae’'s investors are less |likely to get confused than other
i nvestors does not nake G nger Mae’'s nane less simlar to that of
G nnie Mae. The possibility for confusion remains and that is a
risk that the appell ees cannot afford.

Based on the submtted briefs and record, we find that the



appel l ees have a legitimte concern. W are particularly aware of
the language in 18 U . S.C. 8§ 709. The identical suffixes of both
institutions and the simlarity between the nanes “G nger” and
“@nnie” are enough for us to find that the actions of the appellee
were not arbitrary, capricious, an abuse of discretion, or in any
way a violation of 5 U S.C. 8§ 701 et seq.

Based on the foregoing, we accordingly

AFFI RM



