IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30092

Summary Cal endar

Rl CKY ENGLI SH,

Pl ai ntiff-Appellant,
V.
JACKSON NATI ONAL LI FE | NSURANCE COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(95- CV-2324-R)

August 1, 1997
Before KING JOLLY, and DENNIS, G rcuit Judges.

PER CURI AM *

Ri cky English (“Ricky”) brought clains agai nst Jackson
National Life Insurance Conpany (“JNL”) to recover death benefits
under a life insurance policy. Ricky appeals the district
court’s grant of summary judgnent in favor of JNL. W affirm

|. FACTS AND PROCEDURAL HI STORY

I n August of 1993, JNL issued a |ife insurance policy to

"Pursuant to 5THCGR R 47.5, the court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Ri cky as owner and beneficiary on the life of his uncle, WIIliam
English (“WIlliant). Prior to obtaining this policy, Ricky
contacted Henry Albert (“Albert”) and told himthat he was
interested in purchasing a life insurance policy on the life of
Wlliam At the tine, A bert was licensed to sell insurance for
several conpanies, and life insurance and annuities were the
primary focus of his business. Subsequently, Ricky, WIliam and
Al bert nmet to discuss life insurance at Ricky’s hone. Al bert
reviewed a JNL i nsurance application with WIlliamand R cky that
i ncl uded questions concerning Wlliams nedical history. After
respondi ng out loud to Albert’s questions read fromthe
application, WIlliamsigned the application in three places

al t hough the section containing questions about his nedical

hi story remai ned blank. At WIlliam s request, R cky then nade a
copy of the application to keep.

Several days later, Al bert requested that R cky cone to his
office. At this neeting, Ri cky gave Albert a check for the
initial premum provided sone additional information on the
application, and signed the application as owner and applicant in
two of the places previously signed by Wlliam R cky states
t hat he does not renenber whether the section containing
questions about WIlliam s nedical history was still blank or
filled in at this time.

Upon accepting the application, JNL issued a policy
ef fective August 12, 1993, payable upon WIllianis death in the
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amount of $150,000. This policy was delivered to Ricky’ s place
of business. In part, the policy provided that:

The consideration for issuing this Policy is the
application and the paynent of the first premum This
Policy and the application, a copy of which is attached
and nmade part of the policy, constitute the entire
contract between the parties. Al statenents nmade in

the application wll, in the absence of fraud, be
deened representations and not warranties; and no
statenent will void this Policy or be used as a defense

to aclaimunless it is contained in such witten
appl i cation.

On the final application, which was attached to the policy
received by Ricky, all of the questions concerning Wllians
medi cal history were answered in the negative.

On February 27, 1994, Wlliamdied. Ricky filed a claimfor
death benefits under the policy in April of 1994. Because
Wlliamdied within the two-year contestable period of the
policy, JNL investigated the information provided on the
application. Upon review ng nedical records, JNL | earned that,
contrary to the answers on the application, WIlliam s nedical
hi story included snoking within a year of the application and the
follow ng hospital adm ssions: 1) February of 1989 for an acute
myocardi al infarction secondary to congestive heart failure,
coronary atherosclerosis, and diabetes nellitus; 2) March of 1989
for coronary bypass surgery, when the principal diagnosis was
i nternmedi ate coronary syndrone secondary to congestive heart
failure and diabetes nellitus; and 3) April of 1989, April of

1991, and July of 1992 for a second bel owthe-knee anputation as



a result of the conplications of diabetes nellitus and peri pheral
vascul ar di sease.

In a letter dated Decenber 9, 1994, JNL notified R cky that
his claimfor death benefits was deni ed because of
m srepresentations contained in the application which led JNL to
declare the policy null and void. JNL further asserted in this
letter that had they known of WIlliams nedical history, the
policy would not have been issued.

JNL noted that several of the questions on the application

concerning Wlliam s nedical history that were answered “no” were

inportant in denying Ricky’s claim Specifically, they listed
the foll owi ng questions:

2. Have you ever been treated for, or ever had

any indication of:

d. Chest pain, disconfort or tightness;
pal pi tati ons, high blood pressure, rheumatic
fever, heart murmur, heart attack or other
di sorder of the heart or blood vessel s?

g. Di abetes: thyroid or other glandul ar or
endocri ne di sorders?

i Deformty, |anmeness or anputation?

] . Di sorder of skin, |ynph glands, cyst, tunor,
or cancer?

K. Al l ergi es; anem a or other disorder of the
bl ood?

3. Have you, in the past five years:

a. Consulted or been treated by a physician or
ot her nedical practitioner?

b. Been a patient in a hospital, clinic, or
medi cal facility?

C. Had an el ectrocardi ogram x-ray or other

di agnostic test?

4. Are you presently taking any prescribed
medi cati on?



6. Have you ever requested or received a
pension, benefits, or paynent because of an
injury, sickness or disability?

8a. Have you snoked cigarettes in the past 12
nont hs?

On February 27, 1995, Ricky filed suit in Louisiana state
court seeking recovery of death benefits under the policy. The
matter was renoved to federal court based on diversity
jurisdiction. The parties filed cross notions for summary
judgnent. On Cctober 17, 1996, the trial court granted sunmary
judgnent in favor of JNL. Ricky then filed a notion for a new
trial and/or to alter or anend judgnent and/or for
reconsideration. This notion was deni ed on Decenber 12, 1996.
The district court concluded that there was no genui ne issue of
material fact regarding JNL'’s affirmati ve defense based on
Loui si ana Revised Statute 8§ 22:619 that would allow it to deny
JNL’s notion for summary judgnent regardl ess of whether the
ultimate fact finder was a judge or jury. Ricky tinely appeal ed.

1. STANDARD OF REVI EW

In reviewing the district court’s grant of summary judgnent,
we review the i ssues de novo, applying the sane criteria used by
the district court ininitially evaluating the notion. Nornman v.

Apache Corp., 19 F.3d 1017, 1021 (5th Cr. 1994). Summary

judgnent is proper “if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the

affidavits, if any, show that there is no genuine issue as to any



material fact and that the noving party is entitled to a judgnent
as a matter of law” Feb. R Qv. P. 56(c). The evidence and
inferences to be drawn therefromare reviewed in the |ight nost

favorable to the nonnoving party. FED C v. Dawson, 4 F.3d 1303,

1306 (5th Gir. 1993), cert. denied, 512 U S. 1205 (1994).

Summary judgnent is not appropriate if the evidence would allow a
reasonable jury to return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

I11. DI SCUSSI ON

JNL asserts that Ricky's claimfor benefits was denied
because Ricky made a material m srepresentation wth the intent
to deceive in applying for the policy and, thus, JNL has no
liability to himunder the policy. Louisiana Revised Statute
8§ 22:619 sets forth the burden that JNL nust carry in order to
prove this affirmative defense:

In any application for |ife or health and acci dent

i nsurance made in witing by the insured, al

statenents therein nade by the insured shall, in the

absence of fraud, be deened representations and not

warranties. The falsity of any such statenent shal

not bar the right to recovery under the contract unless

such fal se statenment was nade with actual intent to

deceive or unless it materially affected either the

acceptance of the risk or the hazard assuned by the

i nsurer.
LA. Rev. STAT. ANN. 8§ 22:619(B) (West 1995). Courts interpreting
this statute place the burden on the insurer to prove that 1) the
applicant’s statenent was false, 2) the fal se statenent was nade

wth the intent to deceive, and 3) the false statenent materially



af fected the acceptance of the risk by the insurer or the hazard

assumed. Whlman v. Paul Revere Life Ins. Co., 980 F.2d 283, 285

(5th Gr. 1992).

For the purpose of his notion for partial summary judgnent,
Ri cky conceded that the information provided in the application
was false and that there was a material m srepresentation, but
argued that JNL could not carry its burden of proof to show
intent to deceive. He stated that there was no genui ne issue of
material fact concerning intent. On appeal, R cky now contends
that the district court erred by granting sunmary j udgnment
because a genuine issue of fact exists as to whether Ricky
possessed the requisite intent to deceive.

The burden of proving intent to deceive nmay be satisfied by
show ng “facts and circunstances surroundi ng the application
process indicating the insured’s know edge of the falsity of the
representations nmade in the application and his recognition of
the materiality of his m srepresentations or from circunstances
whi ch create a reasonabl e assunption that the insured recogni zed
the materiality.” Whlnman, 980 F.2d at 286.

Ri cky asserts that while a m srepresentation in fact was
made on the insurance formreceived by the insurer, neither he

nor WIlliam nmade any fal se statenent.! Ricky contends that

! Ricky conceded in his notion for partial sunmmary judgnent
that there is no evidence other than that which is before the
court on the issue of intent.



WIlliamanswered all the questions Al bert asked fromthe
application, nedical and otherwi se, truthfully and conpletely.
According to Ricky, both he and Wlliamrelied upon Al bert’s
expertise and special know edge and assuned that Al bert was doi ng
what was required with regard to correctly and conpletely filling
in the application. R cky clains that Al bert provided the fal se
informati on on the application; he further contends that Al bert
shoul d be considered an agent of JNL and that Al bert’s acts in
erroneously filling out the application form should be consi dered
the acts of JNL and not binding on Ricky. Under this theory,

Al bert’s knowl edge of Wlliam s true nedical history would be

i nputable to JNL, and JNL could not then claimreliance on any

m sstatenent of fact, and there would therefore be no legally
cogni zabl e m srepresentation. W disagree.

Assum ng, arguendo, that Al bert should be considered an
agent of JNL, “[t]he rule that the insured is not responsible for
fal se answers in an application, where they have been inserted by
the agent through m stake, negligence, or fraud, is not

absolute.” Harris v. Guaranty Incone Life Ins. Co., 226 La. 152,

157 (1954). Under Louisiana | aw, when the agent of an insurance
conpany “by reason of m stake, fraud, om ssion, or negligence

inserts erroneous or untrue answers to the questions contained in
the application, these representations bind the insurer, but are

not bi nding upon the insured, provided he (the insured) is

justifiably ignorant thereof, has no actual or inplied know edge
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thereof , and has been quilty of no bad faith or fraud.” 1d.

(enphasi s added). Ricky was not justifiably ignorant of the

m srepresentations in the application. Ricky clainms that he did
not read the policy including the attached application when it
was delivered to his office although he may have “gl anced t hrough
it.” As aresult, Ricky maintains that he was not aware of any
incorrect information on the application until after Wlliams
death despite the fact that he had the policy and the portion of
the application containing erroneous answers in his possession
for approximately six nonths before Wlliamdied. Even view ng
Ri cky’s assertions in the nost favorable light, as we nust, he
“could not hold the policy delivered to himw thout becom ng
chargeable with know edge of its contents, including the
application which was attached to the policy and expressly nade a

part of it.” New York Life Ins. Co. v. Stewart, 69 F.2d 957, 958

(5th Gr. 1934). “By accepting and retaining possession of the
policy w thout objection, the insured adopted as his own the
answers to questions contained in the attached application,
whet her those answers were or were not nmade . . . by the insured
prior to his signing that application.” 1d.

We find it significant, noreover, that the signatures of
both Ricky and WIIliam appear below the foll ow ng statenent on

the i nsurance application:

| (we), hereinafter jointly referred to as |, represent
that all statenents and answers nade in all parts of
this application are full, conplete and true to the
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best of ny (our) know edge and belief. It is agreed

that: (A) Al such statenents and answers shall be the

basis of any insurance issued. (B) No agent can nake,

al ter or discharge any contract, accept risks, or waive

the Conpany’s rights or requirenents.
Ri cky was aware at the tinme he signed the application that
WIlliamhad signed the formw th blank questions. Ricky contends
that despite his usual practice of not signing things if he did
not read them or know what they contained, he did not read this
| anguage at the tinme he signed the application because Al bert
just put the formin front of himand asked himto “sign here.”

While Ricky states that he is unsure whether the section of
the application concerning Wlliams health was filled out when
he signed the application, his signature appears on the form
attesting to the false information. W agree with the district
court’s conclusion that even if the key questions on the
application formwere bl ank when both Ricky and WIIliam signed
the application, their signatures representing that the answers
inall parts of the application were true, correct, and conplete
constitute a material m srepresentati on nmade by both WIIliam and
Ri cky.

As to Ricky's recognition of the materiality of the
m srepresentati ons nade on the application, R cky s deposition
testinony indicates that he was aware of their materiality. He
admtted that the anount of insurance that he was able to obtain
on Wlliams |[ife was far in excess of what he expected to get
for the premumhe paid in view of Wllianm s health condition.
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He al so understood that JNL was going to rely on what was witten
in the application to decide whether to issue |life insurance.
Finally, he indicated that he “kind of had doubts” about whether
he could get any insurance at all because WIIliamwas a snoker,
an anputee, and a diabetic; and he knew that if his uncle had
witten sonmething on the application indicating that he was not
in good health, then JNL m ght not have issued any life

i nsurance. Despite this recognition, R cky never asked any
gquestions as to why the section of the application concerning
medi cal history renmai ned bl ank.

Based on the m srepresentati ons nmade by both Ri cky and
Wlliam along with Ricky' s appreciation of the materiality of
informati on concerning Wlliams medical history, we agree with
the district court’s finding that “the conclusion [is]

i nescapable that [Ri cky] and his uncle nmanifested an intent to
deceive.” Ricky's denial of intent to deceive does not create a
materi al issue of fact.

Alternatively, Ricky asserts that the district court erred
in reaching the issue of intent. Ricky clainms that Louisiana
Revi sed Statute 8§ 22:617 controls the standing of JNL to raise
the affirmati ve defense of material m srepresentation with the
intent to deceive. That statute provides:

A. Any application for insurance in witing by the

applicant shall be altered solely by the applicant or

by his witten consent . . .B. Any insurer issuing an

i nsurance contract upon such an application unlawfully

altered by its officer, enployee, or agent shall not
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have available in any action arising out of such

contract, any defense which is based upon the fact of

such alteration, or as to any itemin the application

whi ch was so altered.
LA. Rev. STAT. ANN. 8§ 22:617 (West 1995). Ricky believes that
this statute indicates that the district court should not have
reviewed the evidence concerning the applicability of Louisiana
Revised Statute 8 22:619. Ricky asserts that circunstanti al
evidence woul d allow an inference that, after he signed the
application, soneone else (presumably Al bert) filled in the
erroneous information on Wlliam s nedical history. However,
beyond this assertion, the only rel evant evidence on the record
is that R cky does not renenber whether the section containing
questions about WIlliam s nedical history was still blank or
filled in at the time he signed the application.? As a result,

we conclude that the district court did not err in applying

Loui si ana Revised Statute § 22:619 to this case.?®

2 Ricky also clainms that § 22: 617 is applicable because JNL
admts that the m srepresentati ons concerning Wlliams health
were not present on the application when WIIliam signed the
application. Ricky believes that this adm ssion can be derived
froma reading of two undisputed material facts that he
subm tted:

4. The i nsurance application signed by WIlIliam English was
essentially bl ank.

6. Neither plaintiff nor WlliamEnglish filled in any
additional information on the application form

We do not agree that this anpbunts to such an adm ssion

3 Ricky also asserts that Louisiana Revised Statute
§ 22:618 should estop JNL from seeking recision of the policy
based upon material msrepresentations in the policy application.
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V. CONCLUSI ON
For the foreging reasons, we AFFIRM the district court’s

grant of summary judgment in favor of JNL.*

This statute provides:

No application for life or health and acci dent

i nsurance shall be adm ssible in evidence in any action
relative to the policy or contract, unless a correct
copy of the application was attached to or otherw se
made a part of the policy, or contract, when issued and
del i vered.

LA. Rev. STAT. ANN. 8§ 22:618(A) (West 1995). Ricky clains that
this statute is applicable because the application attached to
the policy delivered to his office was not a “correct copy” in
that it did not include a part of the application; the agent’s
underwiting report. However, the relevant portion of the
application containing erroneous information about Wllians
medi cal history was attached to the policy. Further, R cky
refers to the application several tinmes in his deposition and
nmotion for partial summary judgnent without raising this statute
to object to the application’s admssibility. W conclude that
this statute is not applicable to this case.

4 Because we affirmthe district court’s grant of summary
j udgnent on other grounds, we do not discuss JNL’s alternative
argunent that the policy is null and void because error vitiated
the parties’ consent to the insurance contract.
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