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Before DAVIS, JONES, and DENNIS, Circuit Judges.
PER CURI AM *

Appel lants Janes MCol |l ough and Waylan Dauzat were
convi cted of conspiracy to commt nmail fraud and twel ve substantive
counts of mail fraud. The defendants defrauded their insurance
carriers by staging a fake autonobil e accident and then attenpting
to collect on various policies.

McCol | ough argues that the district court erred in

denying his notion to dismss based on his alleged inconpetency.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



McCol | ough and Dauzat argue that there was i nsufficient evidence to

support their convictions. W affirm

| . McCol | ough’s Conpetency O aim

This court wll not set aside a district court’s
determ nation of conpetency to stand trial unless it is clearly
arbitrary or unwarranted. See United States v. Birdsell, 775 F. 2d
645, 648 (5th Cr. 1985). While not undertaki ng de novo review, we
must re-analyze the facts and take a “hard |ook” at the tria
judge’s ultimate concl usi on because the question of conpetency is
a m xed question of law and fact which has direct constitutiona
i nplications. See id. “The federal standard for determ ning
conpetency to stand trial prohibits trial if the court finds, by a
preponderance of the evidence, that ‘the defendant is presently
suffering froma nental disease or defect rendering himnentally
i nconpetent to the extent that he is unable to understand the
nat ure and consequences of the proceedi ngs agai nst hi mor to assi st
properly in his defense.”” Id. (quoting 18 U S.C. § 4241(d)).

McCol | ough conpl ains that he was inconpetent to stand
trial because he allegedly sustained a head injury during the
autonobi |l e accident that caused ammesi a. As a result of his
ammesi a, MCol | ough clains that he was unable to provide his trial

counsel with any i nformati on regardi ng the aut onobi | e acci dent t hat



formed the basis of both his insurance clainms and the governnent’s
clainms of mail fraud.

After MCollough filed his nmtion for a judicial
determ nation of his conpetency to stand trial, the district court
held an extended hearing on his condition and ordered an
i ndependent psychiatrist, Dr. George Seiden, to exam ne McCol | ough.
Based upon the hearing and the psychiatrist’s exam nation, the
district court denied MCollough's notion. Before trial
McCol l ough filed a notion to reconsider. The district court stated
t hat he woul d carefully observe McCol | ough t hroughout the trial for
signs of inconpetency. After the close of the governnent’s
evi dence, MCol |l ough’s notion was agai n deni ed.

After taking a “hard look” at the district court’s
ulti mate concl usion that MCol | ough was conpetent to stand trial,
we find that its determnation was not clearly arbitrary or
unwar r ant ed. The district court afforded MCollough anple
opportunity to make his inconpetency claim but ultimately was
unconvi nced that MCol | ough was unable to assist properly in his
def ense.

Finally, we note that MOCol | ough asserted that he was
asleep at the tine of the accident. |f MCollough was asl eep, then
hi s ammesi a should have had little effect on his ability to assist
his counsel in preparing for trial because he would have had no
menory of the events immediately leading up to the accident even

W t hout ammesi a.



1. MCollough’s and Dauzat’s Sufficiency of the Evidence C ains

When considering a challenge to the sufficiency of the
evidence, we review the evidence and the inferences that may be
drawn fromit in the |ight nost favorable to the prosecution to
determ ne whether a rational trier of fact could have found the
essential elenents of the offense beyond a reasonabl e doubt. See
United States v. Sneed, 63 F.3d 381, 385 (5th Gr. 1995). The
standard of reviewis the sane regardl ess whether the evidence is
direct or circunstantial. See United States v. Burton, 126 F.3d
666, 670 (5th Cir. 1997).

Conspiracy to commt mail fraud requires proof of three
elenments: (1) an agreenent between two or nore persons (2) to
commt mail fraud, and (3) an overt act commtted by one of the
conspirators in furtherance of that agreenent. See Sneed, 63 F.3d
at 385. In addition, conspiracy to commt a particul ar substantive
of fense cannot exist wthout at | east the degree of crimnal intent
necessary for the substantive offense. See id. Ml fraud itself
requi res proof that the defendant (1) devised a schene to defraud,
(2) had the specific intent to defraud, and (3) used the nmails for
t he purpose of executing the schene to defraud. See United States
v. Landerman, 109 F.3d 1053, 1067 (5th Gr. 1997).

Having carefully reviewed the record in light of the
parties’ oral argunents, we find overwhelm ng evidence that

McCol | ough and Dauzat engaged in both mail fraud and a conspiracy



to commit mail fraud. There is no doubt that sufficient evidence
existed for a rational trier of fact to find both defendants
guilty.

AFFI RVED.



