IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30012

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

W LLI AM GREEN, al so known
as Juney Boy,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(92-CR-468-H & 96- Cv-3188-H)

August 31, 1998

Bef ore REAVLEY, DAVIS and DUHE, Circuit Judges.
PER CURI AM *

In 1993, WIliam Geen, now federal prisoner #22644-034,
pl eaded guilty to conspiracy to conmt murder, in violation of 18
US C 8 1959 (Count 9), and to using and carrying firearns in
relation to a drug trafficking offense, in violation of 18 U S. C
8 924(c)(1) (Count 14). The district court sentenced Geen to

120 nmonths’ inprisonnent on the nmurder-conspiracy count and to 60

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



mont hs’ i nprisonnent on the firearns count, the sentences to run
consecutively by statute.

Green did not file a direct appeal, but he did file a notion
to set aside his sentence pursuant to 28 U . S.C. § 2255, which the
district court dismssed. Geen now appeals fromthat dism ssal.
We affirm

Green argues that his guilty plea to Count 14 of the
supersedi ng i ndictnment charging himw th using and carrying a
firearmin relation to a drug trafficking crine under 8 924(c) (1)
is no longer valid in light of the Suprene Court’s decision in

Bailey v. United States, 516 U. S. 137 (1995).

Al t hough this claimis subject to a procedural bar under

Bousley v. United States, 118 S.C. 1604 (1998), the CGovernnent

did not invoke the procedural bar in the district court and under

United States v. Drobny, 855 F.2d 990 (5th Gr. 1992), we proceed

to the nerits.

A conviction under 8 924(c)(1) requires that the defendant
(1) used or carried a firearm(2) during and in relation to a
drug-trafficking offense. See 18 U. S.C. § 924(c). In Bailey,
t he Supreme Court vacated the 8§ 924© convictions of two
def endants, one of whom had a gun in the trunk of his car and the
ot her of whom had a gun in her bedroom cl oset along with crack

cocai ne. Bail ey, 516 U. S. at 139-40, 150-51. The Court

determ ned that a conviction for “use” of a firearmrequires
evi dence sufficient to "show active enploynent of the firearm by

the defendant. 1d. at 144. *“Use” includes “brandi shing,



di spl aying, bartering, striking with, and nost obviously, firing
or attenpting to fire, a firearm” 1d. at 148. Moreover, the
“silent but obvious and forceful presence of a gun on a table can
be a "use.’”” [1d. However, "[a] defendant cannot be charged
under 8§ 924(c)(1) nerely for storing a weapon near drugs or drug
proceeds."” 1d. at 149. “‘[U se’ cannot extend to enconpass
[the] action” of “conceal[ing] a gun nearby to be ready for an

i mm nent confrontation.” 1d. The gun nmust be discl osed or
mentioned by the offender. [|d.

The Governnent conceded that, in light of Bailey, at the
time the two firearns at issue in the § 924(c) count were
confiscated from Green’s residence, Geen was neither “carrying”
nor “using” the weapons -- one was confiscated under a sofa
cushion and the other frominside a bureau.

The Governnent argues that G een admtted in the factual
basis to his guilty plea that on June 25, 1991, a date reasonably
near the Septenber 25, 1991, date alleged in the 8§ 924(c) count,
he shot at Carl Narcisse as part of the conspiracy to nurder the
men who had stolen noney from G een’s residence. The court order
dism ssing Geen’'s 8§ 2255 petition also noted that G een pl eaded
guilty to conspiracy to commt nurder, the purpose of which was
to maintain his position in an illegal drug trafficking
enterprise. The district court pointed out that these facts,
which Green admitted as part of the governnment’s factual resung,

support a guilty plea to using a firearmin relation to



possession of 1/4 kilogram of cocaine, as alleged in the
i ndi ct nent.

In this connection, the district court relied on well-
settled circuit caselaw that use of the phrase “on or about”
relieves the governnent of the duty of proving a crine was
commtted on the specific date in the indictnent. See, e.q.,

United States v. Bowran, 783 F.2d 1192, 1197 (5th G r. 1986).

Green’s use of firearnms connected with drug trafficking occurred
well within the period “on or about” Septenber 25, 1991.

Based on the connection between the use of firearns and
Green’s adm ssion of participation in a cocaine enterprise, we
conclude that there was sufficient proof to support the basis for
Green’s plea to Count 9. The factual basis was al so sufficient
to uphol d, for habeas corpus purposes, the voluntariness of his
guilty plea.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



