IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-21035
Summary Cal endar

RANDLE COOKE
Pl ai ntiff-Appellant,
vVer sus
TAMW NEALY,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
USDC No. H- 96-CV-3361

Decenber 16, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.

PER CURI AM *
I
Randl e Cooke, Texas state prisoner # 578761, proceeding pro se

and in forma pauperis (IFP), filed a civil rights conpl ai nt agai nst

Tanmy Nealy, a correctional officer at the Jester IlIl Unit of the
Texas Departnment of Crimnal Justice-Institutional Division
(TDCJ-1D), alleging clains of retaliation, denial of access to
courts, verbal abuse, and denial of his constitutional right of

freedomof association. Cooke also filed a nore definite statenment

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



of facts. Cooke alleged that on Septenber 21, 1996, O ficer Nealy
conducted a search or “shakedown” of his cell and ordered that he
be subjected to a strip search by Oficer Kevin Ray. He alleged
that the search was conducted in retaliation for his having filed
a grievance against Nealy. During the search of his cell, Nealy
all egedly confiscated various | egal materials and danmaged his word
processor. As aresult of the confiscation of his |legal materials,
i ncluding notes, affidavits, and conplaints, he was prevented from
filing conplaints in either case, one against Nealy alleging due
process vi ol ati ons and anot her agai nst ot her defendants, including
a physician, alleging an Ei ghth Armendnent viol ation.

Nealy i s all eged to have subjected himto profane, derogatory,
and racially discrimnatory coomments. He alleged that while she
searched his cell on Septenber 21, 1996, she referred to the
grievance he had fil ed agai nst her and stated, anong ot her things,
that she “was going to fix [hin].” Nealy told other inmates not to
associate with him in violation of his right to freedom of
association. Nealy told himseveral tines that because he was a
“snitch,” she was going to “get” him On Septenber 21, 1996, Nealy
stated that his conplaints would never make it to court and that
she woul d get him*“l ocked up” and would “tear [his] house up every

chance [she] [got].”



Nealy filed an answer to the conpl aint, arguing, anong ot her
t hi ngs, that Cooke had failed to state a clai mupon which relief
could be granted. Cooke filed a nmotion to anend his original
conplaint, requesting that in the light of Nealy' s purported
intentional damage to his word processor, that she be required to
repair it.

Nealy filed a notion for sunmary judgnent. Cooke responded,
submtting in support statenents from other inmates in which the
i nmat es averred, anong other things, that the they observed Nealy
renove | egal papers from Cooke's “legal box”; that the inmates
heard Nealy make racial slurs and threats agai nst Cooke, stating
that she would get back at himfor filing sonething on her; that
the inmates saw Nealy kick Cooke’'s typewiter; and that Nealy had
a reputation for disliking white i nmates.

The district court conducted a Spears! hearing and, for the
reasons stated orally at that hearing, dism ssed Cooke s clains
Wi th prejudice under 28 U . S.C. § 1915(e)(2) for failure to state a
claim and as frivol ous. At the Spears hearing, Cooke testified
that searches of inmates’ cells were fairly routine. Supp. R
2-3. Bef ore Septenber 21, 1996, he had never been subjected to

strip search. ld. at 3. On January 20, 1997, he again was

Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).




subjected to another strip search; Nealy was involved in this
second strip search also. 1d.

He testified that during the search of his cell, his original
conplaint ina 42 U S.C. 8§ 1981 racial discrimnation suit agal nst
Neal y was confiscated as well as staff and inmate affidavits. He
was unabl e to commence the | awsuit because many of the affiants had
left the unit. He testified that the legal nmaterials froma § 1983
deli berate indifference suit he planned to file against Dr. Largen
and Warden Decker also were confiscated. The materials included
“l1-60"s,” responses, and § 1983 forns. He had no | awsuits pendi ng
at the tinme of the Septenber 21, 1996 search and had filed no
| awsui ts, other than this one, since the search

During the search, Nealy kicked his word processor, causing
the letter “C’ to stop working.

Cooke acknow edged that following the search he received a
reprimand for having nore than the authori zed anount of bed |i nens,
an extra towel, in his cell. He received five days’ conmm ssary
restriction for the infraction.

Cooke had not previously filed a | awsuit agai nst Nealy but on
May 8, 1996, he filed a grievance against her for neking racial
slurs against him Cooke testified that he overheard Nealy order

O ficer Kevin Ray to conduct the strip search.



Maj or Tedford of the TDCJ testified that TDCJ procedures al |l ow
for random searches, including strip searches. David Handorf, the
grievance supervisor in the region, testified that he had revi ewed
Cooke’ s grievance regarding the incident and the response to that
grievance. The response indicated that after Nealy observed Cooke
and anot her inmate neking an exchange, the supervisor was called
and a strip search conducted. Nealy denied using profanity toward
Cooke or maki ng any statenents concerning his previous grievances.
She reported that she did not confiscate his |egal papers or kick
his word processor. Cooke' s grievance indicated that sonme of his
| egal papers were confiscated, but the warden’s response indi cated
that the officers and staff did not confiscate any |egal papers.

After hearing the testinony, the court determ ned that Cooke’s
retaliation claimrested on a specul ative connection between his
May 1996 grievance against Nealy and the Septenber 1996 search
The court noted that Nealy did not conduct the strip search and
that the search of Cooke’s cell was a routine matter. The court
observed that Cooke conceded that he had nore bed |inens than
aut hori zed and that Cooke's failure to dispute his guilt on the
disciplinary charge further eroded his retaliation claim The
court stated that Cooke had not shown that his right of access to
courts had been hindered in a constitutionally significant manner

or that he was wi thout recourse as to his personal property | osses.



The court stated that even assum ng Cooke’s all egations of verbal
abuse were true, an inmate had no constitutional right to be free
from verbal abuse.
Cooke filed a tinely notice of appeal. Cooke has paid the
appellate filing fee.
I
A
Cooke argues that the district court erred in dismssing his
clainms as frivolous and for failure to state a claim This court
reviews a di sm ssal under § 1915(e)(2)(B)(ii) de novo, applying the
sane standard used to review a dism ssal pursuant to Fed. R Cv.

P. 12(b)(6). Black v. Warren, 134 F.3d 732, 734 (5th Gr. 1998).

We accept as true all the allegations of the plaintiff’s conplaint.

Ashe v. Corley, 992 F.2d 540, 544 (5th Cr. 1993). The dism ssa

may be upheld only if it appears that no relief could be granted
under any set of facts that could be proven consistent with the

al | egati ons. MGew v. Texas Bd. of Pardons & Paroles, 47 F.3d

158, 160 (5th Cir. 1995).

Cooke argues that Nealy told hi mon several occasions that she
was going to retaliate against him He asserts that he submtted
five affidavits of wtnesses who observed Nealy take his |ega
pl eadi ngs and threaten himwith retaliation. Cooke argues that the

district court’s determination that his retaliation clai mrested on



a specul ati ve connection between events widely separated intineis
contradi cted by the evidence that included the affidavits.

He argues that Nealy ordered Ray to conduct the strip search
and t hat she was present and observed the search. He contends that
although Nealy did not conduct the strip search, did not
“physically put her hands on [him,” she participated in it. He
argues that the search of his cell was not routine because during
a routine search, officers do not go through the contents of the
i nmates’ | ocker and “legal box.” He contests the district court’s
conclusion that he was not wthout recourse as to his personal
property l|losses, citing the testinony of Tedford that suggested
that it would be difficult to fix Cooke’s word processor.

Cooke also argues that the two wi tnesses who testified for
Nealy at the Spears hearing were not Jester Unit enployees and
| acked first-hand know edge of the incident.

Al t hough, as the district court noted, nonths separated
Cooke’s filing the grievance against Nealy and the search of
Cooke’s cell and strip search, Cooke offered direct evidence of a
retaliatory notive through his own testinony and the statenents of
ot her i nmates. Al though it is undisputed that searches in the
prison were “routine,” Cooke s allegations suggested that the
search of Septenber 21 was not one of these routine searches.

Cooke all eged that Nealy directly indicated that she was conducti ng



the search in retaliation for his filing a grievance agai nst her;
that legal materials were confiscated during the search; and that
Nealy kicked his word processor during the search. These
allegations are supported by the statenents of other inmates.
Cooke stated a valid nonfrivolous retaliation claim The district
court’s dism ssal of Cooke’s claimthus is VACATED as to this claim
and the case is REMANDED for further proceedi ngs.
B

Cooke argues that the district court erred in dismssing his
deni al of access to courts claim He argues that during the search
of his cell, Nealy confiscated his legal materials, preventing him
frompursuing two civil rights actions.

Pri soners have a constitutionally protected right of access to

the courts. Bounds v. Smth, 430 U. S. 817, 821 (1977). A prisoner

must show an actual injury to prevail on a denial of access to

courts claim Lews v. Casey, 518 U S. 343, 349-51 (1996). “Wiile

the precise contours of a prisoner’s right of access to the courts
remai n sonewhat obscure, the Suprene Court has not extended this
right to enconpass nore than the ability of an inmate to prepare
and transmt a necessary |egal docunent to a court.” Brewer V.
Wl kinson, 3 F.3d 816, 821 (5th Cr. 1993) (footnote omtted).
The district court, indismssingthis claim stated only that

Cooke had not shown that his right of access to courts had been



hi ndered in a constitutionally significant manner. |In the district
court, however, Cooke alleged that during the search of his cell
Neal y confi scated various docunents pertaining to 8 1981 and § 1983
civil rights lawsuits he was preparing; this allegation was
supported by the statenents of other inmates. Cooke all eged that
as a result of the confiscation of the legal materials, he was
unable to file a conplaint. He alleged that sone of the
confiscated docunents included affidavits of persons no |onger
avail able to provide statenents on his behalf. Cooke has stated a
nonfrivol ous denial of access to courts claim Therefore, the
district court erred in dismssing this claimas well, and the
judgnent as to this claimalso is VACATED and REMANDED.
C

On appeal, Cooke nentions that he alleged in the district
court that Nealy violated his constitutional right of freedom of
associ ation. Cooke has not adequately briefed this claim however,
and he wholly has failed to brief the claim addressed by the
district court of Nealy' s purported verbal abuse. Although pro se
briefs are afforded a |iberal construction, even pro se litigants

must brief argunents in order to preserve them Yohey v. Collins,

985 F.2d 222, 224-25 (5th Gr. 1993). "A party who inadequately
briefs an i ssue i s considered to have abandoned the claim" G een

v. State Bar of Texas, 27 F.3d 1083, 1089 (5th Cr. 1994). Cooke




has abandoned these two i ssues by failing to brief themon appeal.?
Thus, the district court’s judgnent, to the extent that it
di sm ssed Cooke’s claim of verbal abuse explicitly and Cooke’s
claim of a denial of his right of freedom of association
inplicitly, is AFFI RVED
11
For the reasons set out above, the judgnent of the district

court iIs

AFFI RVED in part; VACATED in part; and
REMANDED.

2As the district court reasoned, verbal threats by prison
guards do not anount to a constitutional violation. See Lynch v.
Cannatella, 810 F.2d 1363, 1376 (5th G r. 1987).
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