IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20967

In The Matter O : GEORGE R HI NSLEY,
Debt or .

PATRI CI A JO HI NSLEY; GECRCE R HI NSLEY,

Appel | ant s,

V.

M KE BOUDLCOCHE

Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 95-5713)

July 15, 1998
Bef ore KING BARKSDALE, and PARKER, Circuit Judges.

KING Circuit Judge:’

Appel lants George R Hinsley and Patricia Jo Hinsley seek
reversal of certain orders entered by the district court in
Ceorge R Hinsley s bankruptcy proceeding. Specifically, M.

Hi nsl ey chal | enges an order denying his discharge in bankruptcy

"Pursuant to 5THCGR R 47.5, the court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



that was entered without a hearing. Ms. Hi nsley challenges an
order of the district court authorizing the attachnent of certain
property that she clains is her separate property and therefore
not part of M. Hinsley s bankruptcy estate. M. and Ms.
Hi nsl ey both challenge an order entered in an adversary
proceeding initiated by the bankruptcy trustee setting aside
certain transfers of property fromM. Honsley to Ms. Hi nsley.
For the reasons that follow, we affirmin part, vacate in part,
and remand.
|. FACTUAL AND PROCEDURAL BACKGROUND

On Decenber 31, 1985, Western Bank Westheinmer (Western)
| oaned the 6200 Kansas Street Partnership (the Partnership), a
general partnership in which George Hinsley (M. H nsley) was a
partner, funds to purchase real estate. The Partnership’s
i ndebt edness to Western was evidenced by a $3.8 million
prom ssory note executed by the Partnership. In Cctober 1987,
Western failed, and the Federal Deposit |nsurance Corporation
(FDIC), as the bank’s receiver, succeeded to its rights in the
note. The FDIC clainms that, as of August 1988, the note was in
default. M. Hnsley clains that the note was not in default
until the third quarter of 1989.

Bet ween January 20 and July 7, 1989, M. Hi nsley and
Patricia Jo Hinsley (Ms. Hinsley), his wife, entered into a

series of partition agreenents and ancillary assignnents



(collectively, the Partition Agreenents) purporting to transform
all of the couple s passive, income-producing comrunity property
into Ms. Hinsley' s separate property. The Hi nsleys claimthat
they pronptly and properly recorded all of the transfers effected
by the Partition Agreenents in the appropriate property records.
I n August 1991, the FDI C brought suit against M. Hinsley in
federal district court to collect on the prom ssory note that M.
Hi nsl ey had executed on behalf of the Partnership, and, in My
1992, the district court rendered sunmary judgnment in favor of
the FDIC. The district court entered final judgnment in favor of
the FDIC for approximately $4.8 mllion.

In an attenpt to collect on the judgnent, the FDIC applied
to the district court for post-judgnent turnover relief pursuant
to 8 31.002 of the Texas Cvil Practice and Renedi es Code,
requesting that the court assign certain specific assets to it.
In May 1994, the district court entered an order granting
turnover relief and requiring M. Hinsley to provide an
accounting to the FDI C of assets owned by himthat were subject
to levy and execution in satisfaction of the FDIC s judgnent
against him In August 1994, the FDI C noved for sanctions,
alleging that M. Hinsley had failed to conply with the district
court’s May 1994 turnover order. During a hearing on the notion
on Septenber 25, 1995, M. Hinsley testified about the Partition
Agreenents. He stated that the agreenents were the product of
marital difficulties and that he and his wfe entered into the
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agreenents as part of an effort at marital reconciliation.
Additionally, he testified that, through the Partition
Agreenents, he took the assets that required nmanagenent, and his
wfe took the liquid assets. M. Hinsley also stated that Ms.
Hi nsl ey had annual inconme of approximtely $200,000 fromthe
assets that the Partition Agreenents transferred to her. The
district court noted that, as a result of the Partition
Agreenents, “it appears as though she got all the debt-free
property, income-producing type, which is personal and/or realty;
and you took all the debt and debts associated with the other
property which m ght have been incone producing.”

In July 1995, the FDI C noved for injunctive relief barring
M. Hnsley fromtransferring his assets w thout |eave of the
district court and for turnover relief. The district court held
an evidentiary hearing on these notions on July 25, 1995. On
July 27, 1995, the district court entered an order granting
turnover and injunctive relief to the FDIC (the Pre-Petition
Turnover Order). The order provided as follows:

[ T] he assets held and/or controlled by George Hinsl ey,

his wife, agents or assigns are hereby frozen and

pl aced under the control of this Court. The defendant,

his wife, agents or assigns is hereby enjoined from

selling, wthdrawi ng and/or transferring any assets

under their control save and except necessary househol d

expenses until further order of this Court, unless done

so with Court perm ssion.

Further, it ordered M. and Ms. Hnsley to “prepare, execute,

and file papers in this Court in formand content acceptable to



the FDIC, assigning to the FDIC all of the defendant’s, his
w fe' s, agents’ or assigns’ right, title and interest” in the
foll owi ng property, with the exception of $60,000 of exenpt
personal property:

a prom ssory note payable to George Hinsley; household

goods with a reported val ue of $240,000; jewelry and

furs listed on [an insurance policy listing George

Hi nsl ey as the beneficiary;] stocks, bonds, debentures,

financial instrunments to which George Hinsley, his

w fe, agents or assigns has an interest (ownership),

partially or totally, prom ssory notes payable to

Ceorge Hinsley, his wfe, agents or assigns, life

i nsurance policies in the nane of George Hinsley and/or

wherein George Hinsley is the beneficiary.
The Pre-Petition Turnover Order also contained the court’s
conclusion that the Partition Agreenents between M. and Ms.
Hi nsl ey protected none of these assets from attachnent because
“the community debt obligations transcend any attenpt to shelter
or protect previously acknow edged community property.” Finally,
it ordered M. Hinsley not to “file or join with other persons or
entities in the filing of any cause of action in [federal
district court] or in the state court seeking relief against the
FDI C or any other party where such action arises out of the
judgnent issued in [the district court] or the property upon
whi ch turnover relief has been granted.”

On August 10, 1995, M. Hinsley filed his notice of appeal
fromthe Pre-Petition Turnover Order. On Cctober 10, 1995, the
FDIC filed a notion to add Ms. Hinsley as a party to the suit,

and the district court granted this notion on Decenber 13, 1995.



On March 12, 1996, Ms. Hinsley filed an answer requesting either
(1) that she be dism ssed as a party to the suit, or (2) a
declaration that the property to which the Partition Agreenents
wth M. Hnsley purported to vest her with title was not
available to satisfy the FDIC s judgnent against M. Hinsley. No
further action has taken place in that case, except that this
court dismssed M. Hinsley's appeal on August 6, 1996.1

On August 10, 1995, the sane date that he filed his notice
of appeal in the FDIC action, M. Hinsley filed a petition for
Chapter 11 bankruptcy relief in bankruptcy court in the Corpus
Christi division of the Southern District of Texas. Ms. Hinsley
did not joinin M. Hnsley' s bankruptcy petition. On August 16,
1995, Ms. Hinsley filed an adversary conplaint in M. Hnsley’'s
bankruptcy case seeking a declaratory judgnment that the Partition
Agreenents were valid and that the property which they purported
to convey to her was her separate property and not the property
of the bankruptcy estate. M. Hi nsley answered on Septenber 18,
1995, admtting all of the factual allegations in Ms. Hnsley’'s

conplaint.?2 On Novenber 14, 1995 the bankruptcy court entered an

! As indicated infra, M. Hinsley filed for bankruptcy the
sane day that he filed his notice of appeal. H's Chapter 7
bankruptcy trustee, as M. Hinsley's successor in interest, filed
a notion to dismss the appeal, which this court granted.

2 On March 4, 1996, the trustee filed a notion to
substitute hinself for M. Hinsley as a representative party in
Ms. H nsley' s adversary proceedi ng, and the bankruptcy court
entered an order granting this notion on April 9, 1996. On
Septenber 26, 1996, the trustee filed a notion seeking | eave to
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order converting M. Hinsley's bankruptcy from Chapter 11 to
Chapter 7. The sane day, the bankruptcy court appointed M chael
Boudl oche (the Trustee) as trustee of M. Hinsley s bankruptcy
estate. On Decenber 19, 1995, the district court entered an
order withdrawing the reference of M. Hi nsley’s bankruptcy case
to the bankruptcy court and ordering adm nistration of the
bankruptcy case in the district court. The district court
subsequently consolidated all of the litigation involving M.
Hi nsl ey, including the bankruptcy, all adversary proceedi ngs, and
the FDI C acti on.

On Septenber 11, 1996, the Trustee filed a “Mdtion for

Turnover of Assets,” whereby the Trustee requested that the
district court order M. Hnsley to turn over to the Trustee the
assets that the district court had ordered frozen in the Pre-
Petition Turnover Order. On October 25, 1996, the district court
entered an order (the Bankruptcy Turnover Order) ordering M.
Hinsley to “turnover physical possession of” these assets to the
Trustee within fifteen days.

On Decenber 23, 1996, the Trustee filed a “Notice of Cvil
and Crimnal Contenpt” based upon M. and Ms. Hinsley' s all eged
nonconpliance with the Pre-Petition Turnover Order and the

Bankruptcy Turnover Order. On February 4, 1997, the district

court held a contenpt hearing at which both M. and Ms. Hinsley

file an anmended answer. Ms. Hinsley took no further action in
the adversary proceeding, and it was closed on October 24, 1996.
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i nvoked their Fifth Arendnent privilege agai nst self-
incrimnation.® On Novenber 26, 1997, the district court entered
an order holding M. Hinsley in civil contenpt and ordering him
i ncarcerated commenci ng Decenber 8, 1997, until he conplied with
the Pre-Petition Turnover Order and the Bankruptcy Turnover
Order. M. Hinsley subsequently executed quitclaimdeeds to
certain real property to the Trustee, and the district court
entered an order on Decenber 10, 1997 declaring that M. Hinsley
was in conpliance with the Pre-Petition and Bankruptcy Turnover
Orders and ordering his release fromcustody. M. Hinsley tinely
appeal ed the Bankruptcy Turnover Order, and this court affirnmed

the order on Septenber 3, 1997. See Hinsley v. Boudloche (In re

Hi nsley), No. 96-21103 (Sept. 3, 1997) (unpublished).

On August 8, 1997, the Trustee filed his “Conplaint for
Decl aratory Judgnent, To Avoid Transfers and for Turnover and
Accounting of Property of the Estate and for Injunctive Relief,”
in which the Trustee sought, anong other things, a declaration
that the Partition Agreenents between M. and Ms. Hinsley were
void. Apparently treating the Trustee’s conplaint as a notion,
on Novenber 26, 1997, the district court entered an order

granting “[t]he Trustee’s notion to avoid transfers in this

3 M. Hinsley subsequently filed a notion to withdraw his
i nvocation of the privilege.



cause, to the extent not previously resolved by other Oders”
(the Transfers Order).*

On January 13, 1997, the Trustee filed a “Conpl ai nt
(bjecting to Discharge.” Wthout conducting any sort of hearing
on the conplaint, the district court entered an order (the
Di scharge Order) sustaining the Trustee’s objection to discharge
on Novenber 26, 1997.°

On April 21, 1997, the Trustee filed a “Mdtion to
Show ] Cause Wy Wits Should Not |Issue” in which he requested
that the district court hold a hearing at which M. and Ms.

Hi nsl ey would be required to show cause why wits of attachnent
and assi stance should not issue as to all of the assets covered
by the Pre-Petition and Bankruptcy Turnover Orders pursuant to
the AIl Wits Act, 28 U. S.C. § 1651(a), and Rule 70 of the
Federal Rules of Civil Procedure. On Novenber 26, 1997, the

district court entered an order granting the notion as well as an

4 Areview of the record reveals no “notion” by the Trustee
to avoid transfers.

5> The order states the follow ng:

The Trustee’s objections to the discharge of the
debtor, George R Hinsley, brought pursuant to 11
US. C 8 727(c) (1) is [sic] Sustained.

It is Odered that the debtors shall not be
Di scharged from any debts pending the resolution of all
pr oceedi ngs.

Wil e the second sentence of the order creates sone
anbiguity as to the district court’s purpose in entering this
order, we conclude, as the parties do, that the order constitutes
a final denial of M. H nsley s discharge.
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“Order and Judgnent |ssued Pursuant to 28 U S.C. §8 1651(a) and
FRCP 70" (the All Wits Order and Judgnent). The Al Wits Oder
and Judgnent “enpowered, directed and authorized” the U S
marshal “to attach all of the personal property covered by (i)
the Partition Agreenents between CGeorge and Patricia Hi nsley and
(i1) the assets [Jwhich are identified either in [the Pre-
Petition Turnover Order], or in pleadings or evidence in the FDIC
Suit that support such Turnover Order, and (iii) all other assets
frozen by [the Pre-Petition Turnover Oder].” It also
“enpowered, directed and authorized” the U S. marshal to take
possession of certain real property that Ms. Honsley clains is
her honest ead.
1. DI SCUSSI ON

Both M. and Ms. Hinsley challenge the Transfers O der.
Additionally, Ms. Hinsley challenges the All Wits Order and
Judgnent, and M. Hinsley challenges the D scharge Order. W
address the viability of each of these orders in turn.

A.  The Transfers Order

M. and Ms. Hinsley each challenges the validity of the
Transfers Order. As noted earlier, in entering the Transfers
Order, the district court apparently treated the Trustee's
“Conpl ai nt for Declaratory Judgnent, To Avoid Transfers and for
Turnover and Accounting of Property of the Estate and for

Injunctive Relief” as a notion. However, the Trustee’s conpl aint
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initiated an adversary proceeding, which in essence is an

i ndependent |l aw suit in a bankruptcy case. See In re Tribble,

205 B.R 405, 406 n.1 (Bankr. E.D. Ark. 1997); 1 DannEL R Comns,
BANKRUPTCY LAWAND PrRACTICE 8§ 3.19(a), at 308 (6th ed. 1994)
(“Adversary proceedi ngs are contenplated to be a separate piece
of litigation under the overall bankruptcy case, i.e. in the
nature of an independent action.”). M. and Ms. Hinsley each
filed an answer in the adversary proceedi ng, but none of the
parties filed any dispositive notions. As such, the Transfers
Order anbunted to a sua sponte grant of summary judgnent in favor
of the Trustee.®

While a district court may in sonme circunstances enter
summary judgnent sua sponte, it nust conply with certain

procedural requirenents in doing so.

6 The Transfers Order states that “[t]he Trustee’'s nobtion
to avoid transfers in this cause, to the extent not previously
resol ved by other Orders, is Ganted.” It is not entirely clear
what relief the district court intended to afford the Trustee
through this order. The Trustee’s conplaint alleged a nunber of
causes of action and clains for relief, including fraud,
constructive trust, declaratory judgnent, fraudul ent transfer,
conspiracy, and injunctive relief. However, the Trustee concedes
on appeal that, “[t]o the extent that the order exceeds the
relief already granted through the turnover orders, it can be
nodi fied to elimnate that excessive relief and affirned.” W
therefore construe the Transfers Order as a judgnent declaring
the invalidity of the Partition Agreenents and ordering the
turnover of the assets that they purportedly conveyed to Ms.
Hinsley to the Trustee.
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Under Fed. R Civ. P. 56(c),’” a party nust be served
wth a notion for summary judgnent at |east 10 days
before a court grants the notion against him
Simlarly, a party nust be given at |east 10 days
notice before a court grants summary judgnent sua
sponte. This requirenent places a party on notice that
he is in jeopardy of having his case dism ssed and
affords himthe opportunity to put forth evidence to
show precisely how he intends to prove his case at
trial.

MIlar v. Houghton, 115 F.3d 348, 350 (5th Gr. 1997) (footnotes

omtted). “Despite the strictness of this rule, our Court has
recogni zed that the district court’s failure to provide notice

may be harml ess error.” Ross v. University of Tex. at San

Ant oni o, 139 F.3d 521, 527 (5th Cr. 1998); see also Nowin v.

Resolution Trust Corp., 33 F.3d 498, 504 (5th Gr. 1994). This

is the case when the “nonnovant has no additional evidence or if
all of the nonnovant’s additional evidence is reviewed by the
appel l ate court and none of the evidence presents a genuine issue
of material fact.” 1d. (internal quotation marks and enphasis
omtted).

As to M. Hinsley, we conclude that the Transfers Order is
val id because the Pre-Petition Turnover Oder, with its attendant
| egal determ nation that the Partition Agreenents were invalid as
to creditors, and the Bankruptcy Turnover Order are res judicata
as to him Application of the doctrine of res judicata is

appropriate if the followng four criteria are satisfied: “(1)

" Bankruptcy Rule 7056 renders Rule 56 of the Federal Rules
of Gvil Procedure applicable to adversary proceedi ngs. See FEeD.
R BAaNkrR. P. 7056.
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the parties nust be identical in the two actions; (2) the prior

j udgnent nust have been rendered by a court of conpetent
jurisdiction; (3) there nust be a final judgnent on the nerits;
and (4) the sane cause of action nust be involved in both cases.”

Eubanks v. FDIC, 977 F.2d 166, 169 (5th Gr. 1992); see al so Howe

v. Vaughan (In re Howe), 913 F.2d 1138, 1143-44 (5th Cr. 1990).
No question exists as to the satisfaction of the first two
el emrents, and both the Pre-Petition and Bankruptcy Turnover

Orders constitute final judgnents. See Maggio v. Zeitz, 333 U. S

56, 68 (1948) (observing that a bankruptcy turnover order is “res

judi cata and not subject to collateral attack”); Smth v. Revie

(In re Moody), 817 F.2d 365, 368 (5th Cir. 1987) (holding that a

turnover order entered by the bankruptcy court in an adversary

proceeding is a final order); Inre Marriage of Long, 946 S. W 2d

97, 98 (Tex. App.--Texarkana 1997, n.w.h.) (“A turnover order is

a final, appeal able judgnent.”); Thomas v. Thonms, 917 S. W 2d

425, 436 (Tex. App.--Waco 1996, no wit) (“The post-judgnent
turnover order is an appeal able final judgnent.”). As noted
earlier, the Transfers Order constituted an adjudi cation of
precisely the sane issues raised in the Pre-Petition and
Bankruptcy Turnover Orders and did nothing nore than grant the
sane relief already granted by these orders. See supra note 6.
It is therefore clear fromthe record that M. Hi nsley cannot
denonstrate the existence of a genuine issue of material fact
regarding the validity of the Partition Agreenents. As such, the
13



district court’s failure to provide M. Hnsley wwth notice of
its intent to sunmarily di spose of the Trustee’s conpl ai nt
seeki ng avoi dance of the transfers effected by the Partition
Agreenments was harm ess error.

However, the same cannot be said of the district court’s
failure to provide Ms. Hinsley with such notice. For the
reasons set forth below, we conclude that neither the Pre-
Petition Turnover Order nor the Bankruptcy Turnover O der has any
bi nding effect on Ms. H nsley. W further conclude that the
record before us does not otherw se denonstrate the Trustee’'s
entitlenent to judgnent as a matter of law regarding the validity
of the Partition Agreenents.

1. The Pre-Petition Turnover O der

Ms. Hi nsley contends that the Pre-Petition Turnover O der
coul d not have adjudicated her rights in the property that the
Partition Agreenents purported to convey to her because she was
not a party to the FDIC action at the tine that the district
court entered the order. W agree.

In Martin v. WIlks, 490 U S. 755 (1989), the Suprene Court

observed,

“[1]t is a principle of general application in
Angl o- Aneri can jurisprudence that one is not bound by a
judgnent in personamin a litigation in which he is not
designated as a party or to which he has not been made
a party by service of process.” Hansberry v. Lee, 311
US 32, 40 (1940). See, e.q., Parklane Hosiery Co. v.
Shore, 439 U S. 322, 327, n.7 (1979); Blonder-Tongue
Laboratories, Inc. v. University Foundation, 402 U. S
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313, 328-329 (1971); Zenith Radio Corp. v. Hazeltine
Research, Inc., 395 U S. 100, 110 (1969). This rule is
part of our “deep-rooted historic tradition that

everyone should have his own day in court.” 18 C
Wight, A Mller, & E. Cooper, Federal Practice and
Procedure § 4449, p. 417 (1981) . . . . A judgnent or

decree anong parties to a |lawsuit resolves issues as

anong them but it does not conclude the rights of

strangers to those proceedi ngs.

Id. at 761-62 (brackets in original). Wen the district court
entered the Pre-Petition Turnover Order, Ms. H nsley was not a
party to the FDI C action. W therefore conclude that the
fundanental |egal tenets discussed in WIks dictate that the Pre-
Petition Turnover Order could have no binding effect on her. W
find the argunents to the contrary advanced by the Trustee and
the FDI C as am cus curiae unpersuasive.

The Trustee first contends that the Pre-Petition Turnover
Order was enforceabl e against Ms. Hinsley pursuant to Rule 71 of
the Federal Rules of G vil Procedure. Rule 71 provides in
relevant part that, “when obedience to an order may be lawfully
enforced agai nst a person who is not a party, that person is
liable to the sane process for enforcing obedience to the order
as if a party.” Feb. R Qv. Proc. 71.

“Rule 71 does not undertake to say when an order can be made
in favor of or against a person not a party. It nerely provides
t hat when this can be done nonparties have recourse to, and are
subject to, process in the sane neasure as parties.” 12 CHARLES
ALAN WRI GHT ET AL., FEDERAL PRACTICE AND PROCEDURE 8§ 3031, at 173 (2d ed.
1997). Thus, the Trustee's reliance on Rule 71 nerely begs the
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question of whether the Pre-Petition Turnover Order is an order
of a type that may be lawfully enforced agai nst a nonparty, and
the Trustee has not denonstrated that it is.

The Trustee next contends that the district court’s
subsequent entry of an order joining Ms. Hinsley as a party to
the FDIC action rendered the Pre-Petition Turnover O der
effective as to her because Ms. Hi nsley could have appeal ed the
Pre-Petition Turnover Order or filed a notion for reconsideration
of that order in the district court. He has cited no authority
in support of this proposition, and we conclude that it is sinply
untenable. Ms. Hinsley was not a party to the Pre-Petition
Turnover Order because she was not a party to the action when the
district court entered the order. The district court’s addition
of Ms. Hinsley as a party nonths after its entry of the Pre-
Petition Turnover Order cannot operate to retroactively render
her a party to that order based sinply on the fact that she m ght
have been able to file a notion for relief fromjudgnent with
respect to that order pursuant to Rule 60(b) of the Federal Rules
of Civil Procedure.

Mor eover, assum ng arguendo that Ms. Hi nsley could have
under any circunstances appeal ed the Pre-Petition Turnover O der
given her status as a nonparty at the tine of the order’s entry,
any such appeal would have been tine-barred. Rule 4(a) of the
Federal Rules of Appellate Procedure provides that a party
generally nmust file a notice of appeal within sixty days of entry
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of the judgnent or order fromwhich the appeal is taken in a case
in which the United States or an officer or agency thereof is a
party or within fourteen days of a notice of appeal filed by
anot her party, whichever is later. See FED. R Arp. Proc. 4(a)(1l),
(3). Wien a party fails to file a notice of appeal within the
allotted tine period, the rule allows the district court to grant
a request for an extension by the party “upon a show ng of
excusabl e negl ect or good cause.” |d. 4(a)(5).

The party nmust file that request not later than thirty

days after the initial period allowed for filing notice

of appeal expires. A district court which grants such

a request nmay not expand the period for filing notice

of appeal beyond the later of thirty days after

expiration of the original filing period or ten days

after entry of the order granting the request.

Allied Steel, Ceneral Contractor v. Cty of Abilene, 909 F.2d

139, 142 (5th Cir. 1990); see also FEb. R ApP. Proc. 4(a)(5). The
district court did not enter its order adding Ms. Hinsley as a
party to the lawsuit until Decenber 13, 1995, and Ms. Hinsley
was not served until February 22, 1996, nearly seven nonths after
the district court entered the Pre-Petition Turnover Order. By
the time Ms. Hinsley could have filed a notice of appeal
(assum ng once again that she could have filed one at all), the
time period during which Rule 4 would have allowed her to file a
noti ce of appeal or a request that the district court extend the

time limt for doing so had | ong passed.?

8 The Trustee contends, wi thout supporting analysis or
authority, that the tinetable for Ms. Hnsley to file a notice
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The Trustee al so nakes nuch of the fact that Ms. Hinsley
had know edge of the Pre-Petition Turnover Order and coul d have
intervened earlier in the FDIC action to protect her interests.
However, it has been |ong established that “[t] he | aw does not
i npose upon any person absolutely entitled to a hearing the
burden of voluntary intervention in a suit to which he is a
stranger. . . . Unless duly summobned to appear in a | ega
proceedi ng, a person not a privy may rest assured that a judgnent

recovered therein will not affect his rights.” Chase Nat’'|l Bank

v. Norwal k, 291 U S. 431, 441 (1934); see also Martin, 490 U. S.

at 765 (“Joinder as a party, rather than know edge of a | awsuit
and an opportunity to intervene, is the nethod by which potenti al
parties are subjected to the jurisdiction of the court and bound
by a judgnment or decree.”). Therefore, Ms. Honsley's failure to
intervene in the FDIC action provides no basis for concl uding
that the Pre-Petition Turnover Order adjudicated her interest in
the property purportedly transferred to her by the Partition
Agr eenent s.

The FDI C, as am cus curiae, contends that, even if the Pre-
Petition Turnover Order is not binding upon Ms. Hinsley by
virtue of her joinder as a party to the FDIC action after entry

of the order or her know edge of the proceedings in the action,

of appeal did not begin to run until she appeared and answer ed.
However, we find no support in the plain |anguage of Rule 4 or in
our precedent for this concl usion.
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the order is nonethel ess binding on her because she was in
privity with M. Hinsley. W disagree.

Wiile the parties cite a great deal of Texas |aw regarding
privity in advancing their respective positions, we note that it
has been long established in this circuit that federal |aw
governs the preclusive scope of a prior federal judgnent,
regardl ess of whether that judgnent rests upon an issue governed

by state law. See RecoverEdge L.P. v. Pentecost, 44 F.3d 1284,

1290 (5th Gr. 1995 (“Although the [federal] court’s judgnment in
[a prior] case [is] based on state | aw, federal |aw determ nes

the judgnent’s preclusive effect.”); Terrell v. DeConna, 877 F.2d

1267, 1270 (5th Gr. 1989) (“[When a federal court renders a
decision in a diversity case, the decision’s preclusive effect is
measured by federal principles of preclusion.”); Avondal e

Shi pyards, Inc. v. Insured Lloyd's, 786 F.2d 1265, 1269 n.4 (5th

Cir. 1986) (“We apply federal law to the question of the res
judi cata or collateral estoppel effect of prior federal court
proceedi ngs, regardl ess of the basis of federal jurisdiction in

either the prior or the present action.”); Johnson v. United

States, 576 F.2d 606, 612-13 (5th Cr. 1978) (holding that
federal rules of res judicata and coll ateral estoppel determ ned
the preclusive effect of prior FTCA judgnents, even though
liability was based on state law). This includes the

determ nation of whether the judgnent may bind a nonparty to the

original action. See Aerojet-Ceneral Corp. v. Askew, 511 F.2d
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710, 717 (5th Gr. 1975) (“W see no persuasive reason to |look to
state law for sone elenents of res judicata, such as the scope of
the cause of action or simlarity of the parties, in |ight of the
prom nent influence of federal |aw on other elenents of the

doctrine. To do so would sacrifice the uniformty of the | aw

whi ch federal courts nust apply.”); see also Terrell, 877 F.2d at
1271-72 (noting that the court was bound by Aerojet to concl ude
that federal |aw controlled the determ nation of whether a
nonparty to a prior federal judgnent in which jurisdiction was
predi cated upon diversity was bound by that judgnment in a

subsequent federal suit); Freeman v. Lester Coggi ns Trucking,

Inc., 771 F.2d 860, 862-63 (5th Cr. 1985) (applying federal |aw
in determ ning whet her individuals who were not parties to a
prior judgnent in a federal diversity action were bound by the
judgnent in that case in a |later federal suit).

We have observed t hat the termprivity in itself does not
state a reason for either including or excluding a person from
the binding effect of a prior judgnent, but rather it represents
a legal conclusion that the relationship between the one who is a
party on the record and the non-party is sufficiently close to

afford application of the principle of preclusion. Sout hwest

Airlines Co. v. Texas Int’l Airlines, Inc., 546 F.2d 84, 95 (5th

Cr. 1977) (quoting Allan D. Vestal, Preclusion/Res Judicata

Variables: Parties, 50 lowmm L. Rev. 27, 45 (1964)); see also Meza

v. CGeneral Battery Corp., 908 F.2d 1262, 1266 (5th Cr. 1990).
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For purposes of determ ning the preclusive effect of a prior
j udgnent

this court has held that privity exists in just three,
narrow y-defined circunstances: (1) where the
non-party is the successor in interest to a party’s
interest in property; (2) where the non-party
controlled the prior litigation; and (3) where the
non-party’s interests were adequately represented by a
party to the original suit.

Id.; see also Howel |l Hydrocarbons, Inc. v. Adans, 897 F.2d 183,

188 (5th Cr. 1990); Southwest Airlines, 546 F.2d at 95.

Clearly, Ms. Hinsley is not a successor in interest to M.
Hi nsl ey regarding any interest asserted in the FD C action.
Additionally, the record provides no indication that Ms. Hinsley
in any way controlled the litigation in the FDIC action. 1In
order for a prior judgnent to bind a nonparty on the basis that
she controlled the prior litigation,

“It is not enough the nonparty supplied an attorney or

is represented by the sanme law firm hel ped to finance

the litigation; appeared as an ami cus curiae; testified

as a witness; participated in consolidated pretrial

proceedi ngs; undertook sone |imted presentations to

the court; or otherw se participated in a limted way.

Even a nonparty who was ‘heavily involved may remain
free frompreclusion.”

Benson and Ford, Inc. v. Wanda Petrol eum Co., 833 F.2d 1172, 1174

(5th Gr. 1987) (quoting 18 WRIGHT ET AL., supra, 8 4451, at 430-31
(1981)). Ms. Hinsley is thus bound by the Pre-Petition Turnover
Order only if M. Hinsley adequately represented her interests in
the FDI C action.

[ T] he concept of “adequate representation” does not
refer to apparently conpetent litigation of an issue in

21



a prior suit by a party holding parallel interests;
rather, it refers to the concept of virtua
representation, by which a nonparty nmay be bound
because the party to the first suit is so closely
aligned with his . . . interests as to be his virtual
representative.

Freeman, 771 F.2d at 864 (internal quotation marks, footnote, and

citations omtted); see also Eubanks v. FDIC, 977 F.2d 166, 170

(5th Gr. 1992). *“Virtual representati on does not exist between
two [parties] nerely because they raise simlar clains and enpl oy
the sane counsel. Nor wll these two el enents in conbination
wth a famlial relationship between the [parties] suffice to
establish virtual representation for issue preclusion purposes.”
Terrell, 877 F.2d at 1271. W have on several occasions held
that “[v]irtual representation demands the exi stence of an
express or inplied |egal relationship in which parties to the
first suit are accountable to non-parties who file a subsequent

suit raising identical issues.” Pollard v. Cockrell, 578 F.2d

1002, 1008 (5th Gr. 1978); see also Royal Ins. Co. of Am .

Qinn-L Capital Corp., 960 F.2d 1286, 1297 (5th Gr. 1992); Meza,

908 F.2d at 1272; Talbott Big Foot, Inc. v. Boudreaux (ln re

Tal bott Big Foot, Inc.), 887 F.2d 611, 614 n.4 (5th Gr. 1989);

Benson and Ford, 833 F.2d at 1175; Hardy v. Johns-Manvill e Sal es

Corp., 681 F.2d 334, 340 (5th Gr. 1982).
The parties have pointed to no evidence in this record
mani festing the existence of an express or inplied |egal

relationship between M. and Ms. Hinsley obligating M. Hi nsley
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to represent Ms. Hinsley's interests in the FDIC action
regardi ng the property purportedly conveyed to Ms. Hinsley
through the Partition Agreenents. Mreover, we note that it is
not even clear that an identity of interests regarding this
property ot herw se existed between M. and Ms. Hinsley. At a
mnimum M. Hinsley did not possess as strong an incentive to
have the property at issue adjudicated as Ms. H nsley's separate
property as Ms. Hinsley would have. Wre the property
adj udi cated Ms. H nsley' s separate property, it would be subject
to her “sol e managenent, control, and disposition.” TeEXx. FaAM
CooE ANN. 8 3.101 (Vernon Panphlet 1998). While it is undoubtedly
true based on the positions taken by M. Hinsley below that he
woul d prefer to have the property conveyed to Ms. Hinsley by the
Partition Agreenents decl ared her separate property, it does not
followthat M. Hnsley’'s interest in such an adjudication is as
strong as Ms. Hinsley’'s. Mireover, M. Hnsley's interests to
sone degree conflict wth Ms. H nsley s because, ceteris
paribus, M. Hinsley is better off having his judgnment to the
FDI C paid off rather than having it linger. Paynent of the
j udgnent out of the property conveyed to Ms. Hinsley through the
Partition Agreenents is not possible if it is adjudicated her
separate property. W therefore conclude that M. H nsley was
not “so closely aligned with [Ms. Hnsley's interests in the
property conveyed to her by the Partition Agreenents in the FD C
action] as to be [her] virtual representative.” Aerojet, 511
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F.2d at 719; cf. Eubanks, 977 F.2d at 170 (concluding that the

di sposition of a husband’s claimwas res judicata as to his wfe
regarding clainms held by her that were purely derivative of her
husband’s claim; Terrell, 877 F.2d at 1272 (allowing a

“tw ce-sued defendant to raise issue preclusive defenses in [a]

subsequent suit by a spouse raising derivative clains”).?®

® The Terrell panel, while acknow edging that it was bound
by Aerojet’s holding that federal |aw dictates whether a federal
court judgnent resolving state |law issues will bind a nonparty to
the original action, observed that “[s]onme comentators have
suggested that application of the Aerojet rule may have to be
tenpered by a sensitivity to substantive policy concerns
underlying the distinctions in state claimpreclusion doctrine.”
Terrell, 877 F.2d at 1272; see also Lowel| Staats M ning Co. V.
Phi | adel phia Elec. Co., 878 F.2d 1271, 1274 (10th Cr. 1989)
(“As a general rule we apply federal law to the res judicata
i ssue in successive diversity actions, but federal law w |
i ncorporate state | aw when the issue is nore distinctly
substantive, as with the concept of ‘privity.’”); Brooks v.
Arlington Hosp. Ass’'n, 850 F.2d 191, 195 (4th G r. 1988)
(“A federal court should apply the federal doctrine of res
judi cata unless the application of res judicata touches an
i nportant question of state law, such as privity.”); 18 WRGHT ET
AL., supra 8§ 4472, at 737 (noting that the rule announced in
Aerojet “ignores the conpelling reasons that may exist for
| ooking to state | aw on such questions as the scope of the cause
of action or the parties bound”).

Wil e we recogni ze the i nportance of these concerns, we
Ii kewi se recogni ze our obligation to adhere to Aerojet as the |aw
of the circuit. However, we note that the sanme concl usion
regarding privity would obtain under Texas |law. As noted
earlier, under Texas law, “[e]ach spouse has the sol e managenent,
control, and disposition of that spouse’'s separate property.”
TeEx. FaMm CobE ANN. 8 3. 101 (Vernon Panphlet 1998). Pursuant to
this statute, a husband cannot bind his wife regarding the
di sposition of her separate property absent her consent. See
Reed Tool Co. v. Copelin, 610 S.W2d 736, 740 (Tex. 1980)
(hol ding that, because a wife’'s claimfor inpairnent of
consortium constituted her separate property, her husband’' s
acceptance of workers’ conpensation benefits could not bar her
|ater suit for intentional inpairnment of consortium; Wittlesey
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The FDIC al so argues that the Pre-Petition Turnover O der
constitutes law of the case as to Ms. Hi nsley because this court
determ ned in disposing of M. H nsley s appeal fromthe
Bankruptcy Turnover Order that the Pre-Petition Turnover O der
was “final and executory.” It contends that this court’s opinion
di sposing of the prior appeal in this case renders the
proposition that the Partition Agreenents were ineffective to
change the community-property character of the assets they
purported to convey to Ms. Hinsley the | aw of the case. The
FDI C thus argues that “it is irrelevant to this Court’s analysis

whet her Ms. Hinsley is correct in her assertion that the
district court’s determnation in the [Pre-Petition Turnover
Order] was in error.”

To the extent that the Pre-Petition Turnover Order is final
and executory, the |aw of the case doctrine has no application.
Law of the case “rules do not involve preclusion by final

judgnent; instead, they regulate judicial affairs before final

v. Mller, 572 S.W2d 665, 669 (Tex. 1978) (holding that, absent
consent, a husband could not enter into a settlenent binding upon
his wife regarding her claimfor |oss of consortium because the
claimconstituted her separate property). W therefore concl ude
that, under Texas law, M. and Ms. Hinsley were not in privity
regardi ng the adjudication of Ms. Hnsley's rights in the
property purportedly conveyed to her by the Partition Agreenents.
See Fidelity Lunber Co. v. Howell, 206 S.W 947, 950 (Tex. G v.
App. - - Beaunont 1918) (“There is no legal privity between the
husband and wife in such sense that a judgnment for or against the
one will conclude the other, where the action concerns their
separate property rights or interests not derived from each
other.” (internal quotation marks omtted)), aff’'d, 228 S.W 181
(Tex. Comin App. 1921, judgnit adopted).
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judgnent.” 18 WRIGHT ET AL., supra 8 4478, at 788. Rather

principles of res judicata apply. See Arizona v. California, 460

U.S. 605, 618-19 (1983) (“[L]aw of the case doctrine was
understandably crafted with the course of ordinary litigation in
mnd. Such litigation proceeds through prelimnary stages,
generally matures at trial, and produces a judgnent, to which,
after appeal, the binding finality of res judicata and coll ateral
estoppel wll attach.”). As we have already observed, because
M. Hnsley was not in privity with Ms. Hinsley with respect to
the FDI C action, fundanmental principles of due process dictate
that the Pre-Petition Turnover Order is not res judicata as to
Ms. Hinsley.
2. The Bankruptcy Turnover O der

The Trustee contends that, even if the Pre-Petition Turnover
Order did not constitute an adjudication of Ms. Hnsley s rights
in the property purportedly conveyed to her by the Partition
Agreenents, the Bankruptcy Turnover Order nonethel ess constituted
such an adjudication. He contends that, because Ms. Hi nsley was
served with a copy of the Trustee’s Mdtion for Turnover of Assets
in the bankruptcy case and failed to request a hearing on the
i ssue, she is bound by the Bankruptcy Turnover Order. W cannot
agr ee.

As an initial matter, Ms. Hinsley correctly observes that

t he Bankruptcy Turnover Order does not purport to order her to do
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anything. To the contrary, it nmerely orders M. Hionsley to turn

over certain property to the Trustee.!® Mbreover, even if the
Bankruptcy Turnover Order could be construed as ordering a
turnover of property by Ms. Hinsley, the order is invalid in
this regard. Section 542 of Title 11 of the United States Code
provi des for turnover of property of the bankruptcy estate to the
bankruptcy trustee. See 11 U.S.C. 8 542. Rule 7001 of the
Bankruptcy Rules provides that an action by the Trustee against a
third party for turnover relief pursuant to 8 542 constitutes an
adversary proceeding. See FED. R BANKR P. 7001(1) (providing
that a proceeding “to recover noney or property, except a
proceedi ng to conpel the debtor to deliver property to the

trustee” constitutes an adversary proceeding); Haber G1 Co. v.

Swi nehart (In re Haber G| Co.), 12 F.3d 426, 437 (5th Cr. 1994)

(“[A] proceeding to recover noney or property is an adversary

proceedi ng . (internal quotation marks omtted)).
“Adversary proceedi ngs are governed by Part VII of the Bankruptcy
Rul es, Bankruptcy Rule 7001, and the rules in Part VII generally
‘“either incorporate or are adaptations of nost of the Federal

Rules of Civil Procedure.’”” 1d. (quoting FED. R Baxr P. 7001

advi sory conmttee’'s note). As such, a request for turnover

10 | ndeed, the district court observed that M. Hinsley had
fully conplied with the Bankruptcy Turnover Order by executing
quitclaimdeeds to the real property described in the Pre-
Petition Turnover Order and by representing that he did not have
possession of or control over the other property described in the
Pre-Petition Turnover O der.
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relief against sonmeone other than the debtor must be commenced by
conplaint rather than by notion. See FED. R BAR P. 7003
(providing that an adversary proceeding “is comenced by filing a

conplaint with the court”); In re Perkins, 902 F.2d 1254, 1258

(7th Gr. 1990) (“A turnover proceedi ng commenced by notion

rather than by conplaint will be dism ssed, and a turnover order
entered in an action comenced by notion will be vacated.”
(citations omtted)); Smth v. Weeler Tech., Inc. (In re Weeler

Tech., Inc.), 139 B.R 235, 240 (B.A P. 9th Gr. 1992) (“A

turnover action is an adversary proceedi ng which nust be

comenced by a properly filed and served conplaint.” (internal

quotation nmarks omtted)); Mayex Il Corp. v. Du-An Prods., lInc.

(Inre Mayex Il Corp.), 178 B.R 464, 467 (Bankr. WD. M. 1995)

(dism ssing a notion for turnover relief on the ground that an
action for turnover relief nust be commenced by a properly filed

and served conplaint); In re Taronji, 174 B.R 964, 966 (Bankr.

N.D. Ill. 1994) (“Ordinarily, a trustee nust bring a separate
adversary proceeding in order to recover disputed property of the
estate, but when the property is held by the debtor, the trustee

may proceed by notion.”); In re Realty Sout hwest Assocs., 140

B.R 360, 365 n.2 (Bankr. S.D.N. Y. 1992) (“Pursuant to 11 U S.C
8§ 542, ‘turnover’ involves an action by the debtor or trustee to
recover noney or property to the estate. Such an action nust be
acconpl i shed by adversary proceeding.”). Here, the district

court entered the Bankruptcy Turnover Order pursuant to a notion
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seeking turnover relief. Because the Trustee may only seek
turnover relief fromMs. Honsley via a properly filed and served
conplaint in an adversary proceedi ng, the Bankruptcy Turnover

Order is in no way binding upon her. Cf. HII v. Jeffery (In re

Jeffery), 2 B.R 197, 199 (Bankr. S.D. Tex. 1980) (hol ding that
t he bankruptcy court lacked jurisdiction to adjudicate the
interest of the debtor’s spouse in comunity property in a
turnover proceedi ng because the trustee elected not to join the
debtor’s spouse as a party to the proceeding). The fact that
Ms. H nsley had notice that the Trustee was seeking turnover of
assets that she clained as her separate property provides no
basis for concluding that the Bankruptcy Turnover Order is

bi ndi ng upon her. See Martin, 490 U S. at 765 (“Joinder as a

party, rather than know edge of a |awsuit and an opportunity to
intervene, is the nmethod by which potential parties are subjected
to the jurisdiction of the court and bound by a judgnent or
decree.”).

In addition to concluding that the Pre-Petition Turnover
Order and the Bankruptcy Turnover Order have no preclusive effect
Wth respect to Ms. Hinsley that would render the district
court’s entry of sunmary judgnent sua sponte and w thout notice
harm ess error, we also conclude that the record before us does
not otherw se conclusively denonstrate the absence of a genui ne
issue of material fact regarding the validity of the Partition
Agreenents entitling the Trustee to judgnent as a matter of |aw.
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Denonstration of this conclusion requires an identification of
what facts are material to the validity of the Partition
Agreenments, which in turn requires a sunmary of rel evant Texas
I aw.

3. Texas Law of Community Property
and Fraudul ent Conveyances

Under Texas |law, the availability of a particular piece of
property to satisfy a judgnent agai nst a spouse depends upon
whet her the property constitutes one spouse’s separate property;
comunity property subject to joint managenent, control, or
di sposition by both spouses; or conmmunity property subject to one
spouse’ s sol e managenent, control, or disposition. Section 3.202
of the Texas Fam |y Code describes the liabilities to which each
type of property is subject as follows:

(a) A spouse’s separate property is not subject to
liabilities of the other spouse unless both spouses are
Iiable by other rules of |aw

(b) Unless both spouses are personally Iiable as
provi ded by this subchapter, the comrunity property
subject to a spouse’s sol e managenent, control, and
di sposition is not subject to:

(1) any liabilities that the other spouse incurred
before marriage; or

(2) any nontortious liabilities that the other
spouse incurs during nmarriage.

(c) The conmunity property subject to a spouse’s sole
or joint managenent, control, and disposition is
subject to the liabilities incurred by the spouse
before or during marri age.

(d) Al conmmunity property is subject to tortious
liability of either spouse incurred during nmarriage.

TeEx. Fam CobE ANN. 8 3. 202 (Vernon Panphlet 1998).
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Section 4.102 of the Fam |y Code expressly authorizes the
conversion of community property to separate property via
partition agreenent between the spouses:

At any tinme, the spouses may partition or exchange

bet ween thensel ves any part of their comunity

property, then existing or to be acquired, as the

spouses nmay desire. Property or a property interest

transferred to a spouse by a partition or exchange

agreenment becomes that spouse’s separate property.

ld. § 4.102. However, the Fam |y Code and the Business and
Comrerce Code place limts on such partitions in order to protect
creditors. In his conplaint, the Trustee sought to take

advantage of these |imts through a cause of action pursuant to

11 The Fam |y Code provides that “[p]roperty possessed by
ei ther spouse during or on dissolution of marriage is presuned to
be community property,” and “[t] he degree of proof necessary to
establish that property is separate property is clear and
convi ncing evidence.” Tex. Fam CooE ANN. 8 3. 003 (Vernon Panphl et
1998). The community property presunption may be rebutted and a
presunption of separate property created

when (1) one spouse is grantor and the other spouse is
grantee, or (2) one spouse furnishes separate property
consideration and title is taken in the nanme of the

ot her spouse, or (3) the instrunent of conveyance
contains a “significant recital” that states that the
consideration is paid fromthe separate funds of a
spouse or that the property is conveyed to a spouse as
his or her separate property.

Penelton v. Penelton, 809 S.W2d 642, 646 (Tex. App.--Corpus
Christi 1991), rev'd on other grounds, Heggen v. Penelton, 836
S.W2d 145 (Tex. 1992); see also Dalton v. Pruett, 483 S. W 2d
926, 929 (Tex. G v. App.--Texarkana 1972, no wit) (“Wen there
has been a conveyance of property fromthe husband to the wfe
and a delivery of the deed, the presunption exists that it was
his intention to make the property the separate property of his
wife either by gift or by purchase; and, in the absence of fraud,
acci dent or m stake, such conveyance cannot be disturbed.”).
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11 U.S.C. 8§ 544(b), which allows a bankruptcy trustee to “avoid
any transfer of an interest of the debtor in property or any
obligation incurred by the debtor that is voi dabl e under
applicable law by a creditor holding an unsecured claim” 11
U S. C. § 544(D).

A review of the relevant Texas statutory provisions
indicates that, while the Trustee nmay be entitled to the relief
he seeks under them (perhaps even in a summary di sposition upon
the district court’s providing Ms. Hnsley with proper notice
and an opportunity to be heard), the district court’s sua sponte
entry of summary judgnent on these clainms against Ms. Hinsley
W t hout notice was not harnl ess error.

Chapter 24 of the Texas Busi ness and Commerce Code
establi shes a cause of action whereby creditors may avoid
fraudul ent transfers by debtors. Sections 24.005 and 24. 006
define certain types of conveyances as fraudul ent.

The version of 8 24.005 applicable to the Partition
Agreenents provides in relevant part as foll ows:

(a) Atransfer nmade or obligation incurred by a debtor

is fraudulent as to a creditor, whether the creditor’s

claimarose within a reasonable tine before or after

the transfer was nade or the obligation was incurred,

if the debtor nade the transfer or incurred the

obl i gation:

(1) with actual intent to hinder, delay, or defraud
any creditor of the debtor; or
(2) without receiving a reasonably equival ent val ue

i n exchange for the transfer or obligation, and the

debt or:
(A) was engaged or was about to engage in a

busi ness or a transaction for which the remaining
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assets of the debtor were unreasonably small in
relation to the business or transaction; or

(B) intended to incur, or believed that the
debtor would incur, debts beyond the debtor’s ability
to pay as they becane due.

TeEx. Bus. & Cov CobE ANN. 8 24.005 (Vernon 1987) .12 Subsection (b)
of the statute provides a nonexclusive list of “badges” of fraud
that nmay create an inference of fraudulent intent on the part of
the transferee, including the foll ow ng:

(1) the transfer or obligation was to an insider;

(2) the debtor retai ned possession or control of the
property transferred after the transfer;

(3) the transfer or obligation was conceal ed,;

(4) before the transfer was nade or obligation was
i ncurred, the debtor had been sued or threatened with
sui t;

(5) the transfer was of substantially all the
debtor’ s assets;

(6) the debtor absconded;

(7) the debtor renoved or conceal ed assets;

(8) the value of the consideration received by the
debt or was reasonably equivalent to the value of the
asset transferred or the anount of the obligation
i ncurred,

(9) the debtor was insolvent or becane insol vent
shortly after the transfer was nade or the obligation
was i ncurred,

(10) the transfer occurred shortly before or shortly
after a substantial debt was incurred; and

(11) the debtor transferred the essential assets of
the business to a lienor who transferred the assets to
an insider of the debtor.

Id. 8 24.005(b). Section 24.008 provides creditors injured by a

transaction defined as fraudulent by 8 24.005 with a nunber of

2 Section 24.005 was anended in 1993, see TeEx. Bus. & Cou
CooE ANN. 8 24. 005 (Vernon Supp. 1998), but the anended version of
the statute is inapplicable to the Partition Agreenents because
they occurred prior to the effective date of the anended version
of the statute, see BMs Music v. Martinez, 74 F.3d 87, 89 n.8
(5th Gr. 1996).
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potential renedies, including “avoi dance of the transfer or
obligation to the extent necessary to satisfy the creditor’s
claim” 1d. 8§ 24.008(a)(1) (Vernon 1987).

The plaintiff creditor bears the burden of proving the
exi stence of fraudulent intent on the part of the grantor in
order to denonstrate the fraudul ence of a transfer under

8§ 24.005. See Mancuso v. T. Ishida USA, Inc. (In re Sullivan),

161 B.R 776, 781 (Bankr. N.D. Tex. 1993); G and Prairie |ndep.

Sch. Dist. v. Southern Parts Inports, Inc., 803 S.W2d 762, 765-

66 (Tex. App.--Dallas 1991) (construing the predecessor of
8 24.005, which contained |anguage simlar to 8 24.005(a)(1)),

aff'd in part and rev’'d in part on other grounds, 813 S.W2d 499

(Tex. 1991).%
The exi stence of fraudulent intent for purposes of § 24.005

is typically a question of fact. See Connell v. Connell, 889

S.W2d 534, 542 (Tex. App.--San Antonio 1994, wit denied).

While it is true that fraudulent intent for purposes of § 24.005

13 W note that, while subsection (a)(2) appears to create
an i ndependent ground for deeming a transfer fraudulent w thout a
specific intent elenent, we have construed this subsection as
merely “providing that the debtor’s failure to receive
consideration for the transfer of property is one indicator of a
fraudul ent conveyance.” BMG Music, 74 F.3d at 90 n.1l; see also
Klutts v. United States (In re Klutts), 216 B.R 558, 561 (Bankr.
WD. Tex. 1997) (“Even though the Texas statute provides two
alternative grounds for inferring a fraudulent transfer, none of
the cases the Court has researched, including the Texas cases,
have treated i nadequate consideration as a separate grounds for
inferring fraudulent transfer. They have consi dered i nadequate
or no consideration as nerely one elenent in proving fraudul ent
intent, i.e. an ‘indicia of fraud ”).
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may be established as a matter of |aw, as when a defendant does
not di spute the existence of nunerous badges of fraud and offers
not hi ng nore than “conclusory, self-serving statenents” denying

t he exi stence of a fraudul ent notive, see BMG Music v. Martinez,

74 F.3d 87, 90-91 (5th Gr. 1996), the Trustee has not set forth
conpetent summary judgnent evidence denonstrating that this is
such a case. |Indeed, because the Trustee has not noved for
summary judgnent, he has had no occasion to set forth any summary
j udgnent evidence at all. W therefore conclude that the
district court’s sua sponte grant of summary judgnent in favor of
the Trustee without notice to Ms. Hinsley is not sustainable as

harm ess error on the basis of § 24.005. Cf. Celotex Corp. V.

Catrett, 477 U S. 317, 322 (1986) (“[T]he plain | anguage of Rule
56(c) mandates the entry of summary judgnent, after adequate tine
for discovery and upon notion, against a party who fails to make
a showi ng sufficient to establish the existence of an el enent

essential to that party’ s case, and on which that party will bear

the burden of proof at trial.” (enphasis added)).

Section 24.006 of the Business and Conmerce Code defines
anot her class of transfers as fraudulent. The section provides
as follows:

(a) Atransfer nmade or obligation incurred by a
debtor is fraudulent as to a creditor whose cl ai marose
before the transfer was nmade or the obligation was
incurred if the debtor made the transfer or incurred
the obligation wi thout receiving a reasonably
equi val ent value in exchange for the transfer or
obligation and the debtor was insolvent at that tine or
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t he debtor becane insolvent as a result of the transfer
or obligation.
(b) Atransfer nmade by a debtor is fraudulent as to a
creditor whose claimarose before the transfer was nade
if the transfer was made to an insider for an
ant ecedent debt, the debtor was insolvent at that tine,
and the insider had reasonabl e cause to believe that
t he debtor was insolvent.
ld. 8 24.006 (Vernon 1987). Section 24.008 renders transfers
defined as fraudul ent by 8§ 24.006 actionable to the sane extent
as those defined as fraudulent by § 24.005. See id. § 24.008
(Vernon 1987).

W have recently construed 8§ 24.006(a) to “require[] the
claimant to prove that the transferor was (1) insolvent at the
time of the transfer and (2) received |less than fair value for

the consideration it paid.” Askanase v. Fatjo, 130 F.3d 657, 673

(5th Gr. 1997). Wile we have found no case | aw expressly
addressing the appropriate placenent of the burden of proof
regarding the transferor’s insolvency under 8 24.006(b), we see
no reason why it should not be placed upon the claimant, as with
§ 24.006(a).

As with his claimunder § 24.005, the Trustee has not
presented any sunmmary judgnent evidence establishing that M.
Hi nsl ey was insolvent at the time of or as a result of the
Partition Agreenents or that M. Hinsley did not receive adequate
consideration for the property that he transferred to Ms.
Hi nsl ey through the Partition Agreenents. Thus, at this stage,

the Trustee could not have carried his burden of establishing as
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a matter of law that the transfers effected by the Partition
Agreenents were fraudul ent under 8§ 24.006. W therefore conclude
that the district court’s sua sponte entry of summary judgnent in
favor of the Trustee without notice to Ms. Hinsley is not
sust ai nabl e as harm ess error on the basis of 8§ 24.006.

Section 4.106 of the Fam |y Code provides that “[a]
provi sion of a partition or exchange agreenent made under this
subchapter is void with respect to the rights of a preexisting
creditor whose rights are intended to be defrauded by it.” TEX
Fam CobE ANN. 8§ 4.106 (Vernon Panphl et 1998). No court has
construed the placenent of evidentiary burdens under this
statute. However, we find the cases placing the burden of
proving fraudul ent intent under 8 24.005 of the Business and
Comrerce Code on the plaintiff creditor instructive as to the
proper placenent of the burden of proving fraudul ent intent under
8 4.106 of the Famly Code. Nothing in the |anguage of § 4.106
woul d i ndicate that the burden of proof regarding fraudul ent
intent should rest on a different party under 8 4.106 than under
8§ 24.005.

As with his clainms under 88 24.005 and 24.006, the Trustee
has set forth no sunmary judgnent evidence establishing as a
matter of law that the Partition Agreenents were intended to
defraud any creditors. W therefore conclude that the district
court’s sua sponte entry of summary judgnent in favor of the
Trustee without notice to Ms. Hnsley is not sustainable as
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harm ess error on the basis of § 4.106.%*

In sum the Transfers Order anbunted to a sua sponte grant
of summary judgnent that was erroneous because of the |ack of
notice to the Hnsleys. As to M. Hinsley, the error was
harm ess because the res judicata effect of the Pre-Petition and
Bankruptcy Turnover Orders preclude himfrom establishing a
genui ne issue as to any fact material to the Trustee’s
entitlenent to avoid the transfers effected by the Partition
Agreenents. However, as to Ms. Hinsley, the error was not
harm ess because the Trustee presented no summary judgnent
evi dence that could neet his evidentiary burden under the
st at utes whereby he sought to avoid the transfers, nmuch |ess
establish his entitlenent to avoid the transfers as a matter of
law. W recognize that this constitutes a sonmewhat awkward
result because, as to M. Hinsley, the Partition Agreenents have
been adjudicated invalid, but as to Ms. H nsley, at |east at

this stage of the litigation, they have not. However, this is

14 As we have previously concluded, the Pre-Petition
Turnover Order has no preclusive effect as to Ms. Hinsley.
However, it is worth noting that it is unclear fromthe | anguage
of the Pre-Petition Turnover Order whether the district court
even predicated its holding that the Partition Agreenents were
void on a conclusion that the agreenents were fraudulent. The
order nerely states that “the community debt obligations
transcend any attenpt to shelter or protect previously
acknowl edged community property.” The district court nmade no
findings of fact regarding any of the elenents of a cause of
action based on § 24.005 or § 24.006 of the Business and Comerce
Code or 8§ 4.106 of the Fam |y Code.
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the result that due process mandates.!® See Bl onder-Tongue Lab.

Inc. v. University of Ill. Found., 402 U S. 313, 329 (1971)

(“Sonme litigants--those who never appeared in a prior action--my
not be collaterally estopped without litigating the issue. They
have never had a chance to present their evidence and argunents
on the claim Due process prohibits estopping them despite one
or nore existing adjudications of the identical issue which stand
squarely against their position.”).
B. The All Wits Order and Judgnent

Ms. H nsley challenges the AIl Wits Oder and Judgnent on
the ground that the district court |acked the power, either under
Rule 70 of the Federal Rules of G vil Procedure or the All Wits
Act, to order the attachnent of the property purportedly conveyed
to her by the Partition Agreenents. G ven our conclusion that
the Pre-Petition Turnover Order, the Bankruptcy Turnover Order,
and the Transfers Order all |ack any binding effect on Ms.
Hi nsl ey, we agree.

Pursuant to the AIl Wits Act, “[t]he Suprenme Court and al
courts established by Act of Congress may issue all wits

necessary or appropriate in aid of their respective jurisdictions

1 Ms. Honsley also contends that the Trustee's attenpt to
avoid the transfers effected by the Partition Agreenents is
barred by limtations. Ms. Hi nsley has neither noved for
summary judgnent nor had judgnent as a matter of law entered in
her favor. W decline to consider Ms. Hinsley s potenti al
entitlenent to judgnent as a matter of law in the absence of a
previous resolution of the issue by the district court.
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and agreeable to the usages and principles of law” 28 U S. C

8§ 1651(a). The authority conferred by the AIl Wits Act “‘is
firmy circunscribed, its scope depending on the nature of the
case before the court and the legitimacy of the ends sought to be

achi eved through the exercise of the power.”” WIllians v.

McKei then, 939 F.2d 1100, 1104 (5th Cr. 1991) (quoting

| TT Comunity Dev. Corp. v. Barton, 569 F.2d 1351, 1358-59 (5th

Cr. 1978)). “The authority of the All Wits Act cannot support
an order . . . that is not directed at conduct which, left
unchecked, would have had the practical effect of dimnishing the
court’s power to bring the litigation to a natural conclusion.”
ld. (internal quotation marks omtted). |In this case, Ms.
Hi nsl ey’ s conti nued possession of the property purportedly
conveyed to her through the Partition Agreenents in no way
di mnishes the district court’s ability to bring this litigation
to a natural conclusion. As discussed supra, the Trustee's
entitlenent to turnover of this property may be properly
determ ned via the adversary proceeding initiated by the
Trustee’s conpl ai nt seeking avoi dance of transfers.

Rule 70 of the Federal Rules of Cvil Procedure provides in
relevant part as follows:

If a judgnent directs a party to execute a conveyance

of land or to deliver deeds or other docunents or to

perform any ot her specific act and the party fails to

conply within the tine specified, the court may direct

the act to be done at the cost of the disobedient party

by sonme ot her person appointed by the court and the act

when so done has |like effect as if done by the party.
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FED. R CQv. P. 70. Rule 70 vests the district court with “power
to deal with parties who seek to thwart judgnents by refusals to
conply with orders to performspecific acts.” 12 WRGHT ET AL.,
supra, 8 3021. Its applicability, of course, presupposes the

validity of the orders with which conpliance is sought. See Gary

W _ v. Louisiana, 622 F.2d 804, 806 (5th G r.1980) (“‘[Where a
[ party] expresses its unwillingness to conply with a valid
judgnent of a federal district court, the court nmay use any of

t he weapons generally at its disposal to ensure conpliance.

(quoting Gates v. Collier, 616 F.2d 1268, 1271 (5th Cr. 1980))

(enphasi s added)). Because no order entered by the district
court has created an obligation for Ms. Hinsley to turn over
property, Rule 70 cannot be used to acconplish this end. W
therefore conclude that the All Wits Judgnent and Order nust be
vacat ed. ®
C. The Di scharge O der

M. Hnsley clains that the district court erred in entering
the Di scharge Order denying his discharge in bankruptcy w thout
notice or a hearing. As the Trustee concedes, a proceeding to

object to a debtor’s discharge in bankruptcy is an adversary

' Ms. Honsley also contends that the AIl Wits Order and
Judgnent is invalid on the ground that it authorized the seizure
of property that she clains is her honestead. As with her
limtations defense, we express no opinion as to the |legal or
factual viability of her honmestead claim as this is an issue
that the district court should properly address in the first
i nstance in connection with the adversary proceeding initiated by
the Trustee’s conplaint to avoid transfers.
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proceeding. See FED. R BAKR P. 7001(4) (defining adversary
proceedi ngs to include a proceeding “to object to or revoke a

di scharge”). The Trustee utilized the proper procedural vehicle
for lodging his objection to M. Hinsley's discharge by filing a
conplaint stating the bases for the objection. See FED R BANKR
P. 7003, 4004(d). However, as wth the Trustee’s conpl ai nt
seeki ng the avoi dance of transfers, M. Hi nsley answered, and
neither the Trustee nor M. Hinsley filed any dispositive
nmotions. As such, the district court’s Discharge Order anounts
to a sua sponte entry of summary judgnent w thout notice. As

di scussed in relation to the Transfers Order, the district
court’s sua sponte entry of summary judgnent w thout notice to
the party against whomit is granted constitutes error. See

MIlar v. Houghton, 115 F.3d 348, 350 (5th Gr. 1997).

Furthernore, the order is devoid of any explanation of the
basis for the district court’s decision to sunmarily deny M.
Hi nsl ey’ s discharge. As we have observed on nunerous occasi ons,
“[a] I though nothing in F. R Cv. P. 56, governing sunmary
judgnent, technically requires a statenent of reasons by a trial
judge for granting a notion for summary judgnent, we have nmany
ti mes enphasi zed the inportance of a detailed discussion by the

trial judge.” Heller v. Naner, 666 F.2d 905, 911 (5th Cr

1982); see also Myers v. @Gulf QI Corp., 731 F.2d 281, 283 (5th

Cir. 1984). “In all but the sinplest case, such a statenent [is]

not only hel pful, but essential.” Jot-EmDown Store (JEDS) Inc.

42



v. Cotter & Co., 651 F.2d 245, 247 (5th Gr. Unit A July 1981).

“When we have no notion of the basis for a district court’s
deci sion, because its reasoning is vague or was sinply |eft
unsaid, there is little opportunity for effective review’

Myers, 731 F.2d at 283-84; see also Wiite v. Texas Am

Bank/Galleria, N. A, 958 F.2d 80, 82 (5th Cr. 1992) ("“Although
we review grants of summary judgnent de novo, we renmain a court
of error. Wthout adequate findings of fact and concl usi ons of
law, we are severely hanpered if not conpletely obstructed in our

review. ”); WIlIlianson v. Tucker, 645 F.2d 404, 410-11 (5th G

May 1981) (“[A]ln explanation of the basis of the district court’s
deci sion can be invaluable even in cases where Rule 52(a) clearly
does not require findings of fact.”).

In his conplaint, the Trustee clained that denial of M.
Hi nsl ey’ s di scharge was warranted under subsections (a)(2), (4),
(5), (6) and (7) of 11 U.S.C. 8 727, which provides in rel evant
part as foll ows:

(a) The court shall grant the debtor a discharge,
unl ess- -

(2) the debtor, with intent to hinder, delay, or
defraud a creditor or an officer of the estate charged
W th custody of property under this title, has
transferred, renoved, destroyed, nutilated, or
conceal ed, or has permtted to be transferred, renoved,
destroyed, nutilated, or conceal ed--

(A) property of the debtor, within one year
before the date of the filing of the petition; or
(B) property of the estate, after the date of

the filing of the petition;

(4)'the debtor know ngly and fraudulently, in or in
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connection wth the case--

(A) made a fal se oath or account;

(B) presented or used a false claim

(C gave, offered, received, or attenpted to
obt ai n noney, property, or advantage, or a pron se
of noney, property, or advantage, for acting or
forbearing to act; or

(D) withheld froman officer of the estate
entitled to possession under this title, any
recorded information, including books, docunents,
records, and papers, relating to the debtor’s
property or financial affairs;

(5) the debtor has failed to explain
satisfactorily, before determ nation of denial of
di scharge under this paragraph, any |oss of assets or
deficiency of assets to neet the debtor’s liabilities;
(6) the debtor has refused, in the case--

(A) to obey any | awful order of the court, other
than an order to respond to a material question or
to testify;

(B) on the ground of privilege against
self-incrimnation, to respond to a materi al
question approved by the court or to testify,
after the debtor has been granted inmunity with
respect to the matter concerni ng which such
privilege was invoked; or

(C© on a ground other than the properly invoked
privilege against self-incrimnation, to respond
to a material question approved by the court or to
testify Co

(7) the debtor has commtted any act specified in
paragraph (2), (3), (4), (5), or (6) of this
subsection, on or wthin one year before the date of
the filing of the petition, or during the case, in
connection wth another case, under this title or under
t he Bankruptcy Act, concerning an insider

11 U.S.C. 8 727. On appeal, the Trustee nerely reiterates many

of the sane bases for the denial of M. Hi nsley s discharge

contained in his conplaint, including (1) M. Hnsley s alleged

expendi ture of funds of the bankruptcy estate to construct a

| arge honme where he and Ms. Hinsley now reside, (2) M.

Hi nsley’ s violation of the Bankruptcy Turnover Order,
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Hinsley' s violation of the Pre-Petition Turnover Order. Yet the
Trustee “has as little inkling of the reasons for the [D scharge
Order] as have we.” Mers, 731 F.2d at 283.%

Additionally, the party objecting to the debtor’s discharge
based upon each of the subsections upon which the Trustee relies
in his conplaint bears the burden of proving the existence of the
condition rendering discharge i nproper. See FED. R BANKR P
4005 (“At the trial on a conplaint objecting to a discharge, the
plaintiff has the burden of proving the objection.”); Beaubouef

v. Beaubouef (In re Beaubouef), 966 F.2d 174, 178 (5th G r. 1992)

(holding that a party objecting to a debtor’s di scharge pursuant
to 8 727(a)(4)(A) bears the burden of proving that the debtor
made a statement under oath, that the statenent was fal se, that

t he debtor knew the statement was fal se, that the debtor nade the

statenent with fraudul ent intent, and that the statenent rel ated

7 W have been severely hanpered in our appellate review
of all aspects of this case because the district court nade no
findings of fact or conclusions of |aw in connection with any of
the orders at issue. The |lack of findings of fact and
conclusions of lawis rendered even nore problematic by the fact
that this is a consolidated case. As justification for many of
the orders that it has entered, the district court appears to
have relied upon prior determ nations in other proceedings within
the consolidated case. |In evaluating the H nsleys’ clains, we
have been forced to parse through inconplete records of a nunber
of different proceedings in order to determ ne whether the
district court may have based an order relevant to a particular
proceedi ng within the consolidated case upon testinony or other
action taken in a different proceeding prior to consolidation.

If the district court intends to rely upon actions taken in other
proceedi ngs as a basis for future orders, then it should nmake
careful reference to the matter upon which it relies so as to
facilitate effective appellate review
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materially to the bankruptcy case); Pavy v. Chastant (In re

Chastant), 873 F.2d 89, 90-91 (5th Gr. 1989) (holding that a
bankruptcy trustee objecting to the debtor’s di scharge pursuant
to 8 727(a)(2)(A) bears the burden of proving that the debtor
transferred property “wth the intent to hinder, delay, or
defraud [creditors]”); 6 ColLlER ON BANKRuPTCY § 727.04[1][a], at
727-36 (Lawrence P. King ed., 15th ed. rev. 1998) (“Under Federal
Rul e of Bankruptcy Procedure 4005, the plaintiff has the burden
of proof on the elenents necessary to sustain the charge of false
oath [pursuant to § 727(a)(4)(A)].” (footnote omtted)); 6 id.

1 727.08, at 727-44 (“Section 727(a)(5) must be read in
conjunction with Federal Rule of Bankruptcy Procedure 4005, which
i nposes on the plaintiff the burden of ‘proving the objection.
The initial burden of going forward with evidence is on the

obj ector, who nust introduce nore than nerely an allegation that
the debtor has failed to explain |osses. Once the objector has

i ntroduced sone evidence of the disappearance of substanti al
assets or of unusual transactions, the debtor nmust satisfactorily
expl ai n what happened.” (footnote omitted)); 6 id. § 727.09[1],

at 727-46 (“The original burden of going forward, as well as the
ulti mate burden of proof under section 727(a)(6)(A), is on the
objecting creditor to show that there has been a violation of a

| awful order of the court.”).® Wile the Trustee adduced

8 As noted earlier, the Trustee also objected to M.
Hi nsl ey’ s discharge on the basis of 8§ 727(a)(7). The Trustee
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evi dence at various hearings before the district court, including
M. Hnsley's contenpt hearing, that m ght be sufficient to carry
the Trustee’s burden of proving conduct that bars M. Hi nsley’'s
di scharge, the Trustee has not denonstrated how he has
establ i shed such conduct as a matter of | aw

Moreover, it does not appear that all of the bases upon
whi ch the Trustee objected to M. Hinsley's discharge are viable
bases for the district court’s denial of the discharge.
Specifically, the Trustee points to the fact that the district
court held M. Hinsley in civil contenpt for violation of the
Bankruptcy Turnover Order. However, fromour review of the
record, it appears that the only action that the district court
required M. Hinsley to take in order to purge hinself of
contenpt was the execution of quitclaimdeeds to certain real
property that conveyed any interest in the property that he may
have had to the Trustee. Yet, any interest that M. Hi nsley may

have had in these properties vested in the Trustee by operation

apparently predicated this objection on the assunption that M.
Hi nsl ey’ s Chapter 11 bankruptcy case constituted “another
bankruptcy case” within the neaning of §8 727(a)(7). Even
accepting this dubi ous assunption and the concom tant concl usion
that the Trustee nay be able to establish that a discharge is

i nproper under 8§ 727(a)(7), it is clear that the Trustee al so
bears the burden of proof under this subsection because it nerely
provi des for denial of a discharge based on conduct described in
ot her subsections of 8 727 “in connection w th another

[ bankruptcy] case . . . concerning an insider.” See 11 U S. C

8§ 727(a)(7). As indicated, supra, the objecting party bears the
burden of proof under these other subsections, and we see no
reason why this would be any different under 8§ 727(a)(7). See
FED. R BANnKrR. P. 4005.
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of law upon M. Hinsley' s filing for bankruptcy. See 11 U S. C
8§ 541; Inre Swift, 129 F.3d 792, 795 (5th G r. 1997) (“Upon the

filing of bankruptcy, Sec. 541 of the Bankruptcy Code creates an
estate that consists of all |egal or equitable interests of the

debtor in property as of the commencenent of the case.” (internal

quotation marks omtted)); Louisiana World Exposition v. Federal
Ins. Co., 858 F.2d 233, 245 (5th Cir. 1988) (“The filing of a
petition for reorgani zati on under Chapter 11 of the Code creates
an estate.”). If the district court concluded that M. Hinsley
had conme into conpliance with the Bankruptcy Turnover O der
merely by executing a series of quitclaimdeeds, it in essence
indicated that M. Hinsley had never violated the order in the
first place because he cane into conpliance with the order by
engaging in a series of formalities to undertake a conveyance
that had already occurred by operation of |aw

Because the district court has provided no explanation as to
why it denied M. Hinsley s discharge and because the Trustee has
not denonstrated the absence of a genuine issue of material fact
regardi ng any of the bases for denying a discharge contained in
his conplaint, we vacate the Di scharge Order and remand for

further proceedings. See Carter v. Stanton, 405 U S. 669, 671-72

(1972) (vacating and remanding the district court’s order
granting summary judgnent on the ground that it was “opaque and
unillumnnating as to either the relevant facts or the lawwth
respect to the nerits”); Mers, 731 F.2d at 284 & n.9. W
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express no opinion as to whether a viable basis exists for
denying M. Hinsley's discharge, either summarily (upon
conpliance with applicable procedural requirenents) or after a
full trial on the merits. |If the district court wi shes to
summarily di spose of the Trustee’ s conplaint objecting to M.
Hi nsl ey’ s discharge, then it nust provide M. Hinsley with the
notice required by Rule 56 of the Federal Rules of Cvil
Procedure and provide himwth an opportunity to respond.
[11. CONCLUSI ON

For the foregoing reasons, we VACATE the Transfers Order as
to Ms. Hnsley but AFFIRMit as to M. Hi nsley, VACATE the All
Wits Order and Judgnent and the Discharge Order, and REMAND f or
further proceedings consistent wwth this opinion. M. Hinsley
and the Trustee shall each bear his own costs, and the Trustee

shal |l bear Ms. Hinsley s costs.
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