IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20911
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LOUI S GUZMAN GAI TAN
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. CR-H-97-0035-6

February 11, 1999
Bef ore BARKSDALE and EM LIO M GARZA, Circuit Judges.”
PER CURI AM **

Louis Guzman Gaitan appeals his sentence inposed follow ng a
guilty-plea conviction of conspiracy to possess wth intent to
distribute heroin. He argues that the district court erred by
i ncreasing his base offense level two |levels pursuant to U. S. S G
8§ 3Bl.1(c) for his role as an organi zer, |eader, nmanager, or
supervisor of crimnal activity.

The Governnent contends that Gaitan’s appeal should be

“This matter is being decided by a quorum 28 U S.C. §
46(d).

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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di sm ssed because under the terns of his plea agreenent with the
Governnent, Gaitan waived the right to appeal his sentence unl ess
the sentence was based on an upward departure fromthe sentencing
guidelines. Gaitan acknowl edged in his initial brief that his
pl ea agreenent contained a provision in which he waived the right
to appeal, but the brief did not address the validity or effect
of the waiver. Nor did Gaitan file a reply brief addressing the
Governnent’s wai ver argunent.

The district court determ ned that Gaitan understood he had
the right to appeal his sentence and that he was wai vi ng that
right by entering a guilty plea under the terns of his plea
agreenent. Review of the record indicates that Gaitan’ s wai ver
was knowi ng and voluntary. The district court did not nmake an
upward departure when it sentenced Gaitan; therefore, Gaitan has

wai ved his right to appeal his sentence. See United States v.

Portillo, 18 F.3d 290, 292 (5th Gr. 1994); United States v.

Mel ancon, 972 F.2d 566, 568 (5th Cir. 1992).
The appeal is frivolous and is DI SM SSED. See Howard v.

King, 707 F.2d 215, 219-20 (5th Gr. 1983); 5THQR R 42.2.

Douglas M Durham GGitan’s attorney on appeal, is ORDERED
to show cause, within fifteen days fromthe date of this order,
why sanctions shoul d not be inposed agai nst counsel for pursuing
this appeal in light of Gaitan’s waiver of his right to appeal
and the failure of counsel to address the waiver in his appellate
brief. Such sanctions may include not receiving any paynent for
services rendered and expenses incurred on this appeal.
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