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PER CURI AM !

Russell Pavich, MD., and his wife Myra (“the Pavi ches”) sued
Zimer, Inc., d/b/a Othopedic Devices, Inc. (“Zinmer”) in state
court asserting products liability and negligence clains, as well
as violations of the Uniform Commercial Code. Dr. Pavich clained
Harrington rods inplanted in his spine followng an autonobile
acci dent broke and injured him Zi mer renoved the case on the

basis of diversity jurisdiction and then noved for sunmary

IPursuant to 5" QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



judgnent. The district court granted summary judgnent, concl udi ng
that the Paviches’ cause of action was barred by limtations. W
agr ee.

BACKGROUND

In 1981 Dr. Pavich was rendered a paraplegic in an autonobile
accident. He sought treatnent fromDr. Jesse Dickson (“Di ckson”)
at Met hodi st Hospital in Houston, Texas. As part of the surgery
necessitated by the accident, Dr. D ckson inplanted Harrington
rods? in Dr. Pavich's spine to provide increased support.

In early 1994, Dr. Pavich began experiencing increased pain
and hearing a popping sound as he noved his back. He underwent an
i ntravenous pyelogram (1VP) May 9, 1994. Dr. Pavich took the | VP
filmto Dr. R E. Carter at The Institute for Rehabilitation and
Research (TIRR) in Houston for review May 12, 1994, Dr. Carter’s
clinical notes on that date reveal that he found “sone evi dence of
pr obabl e breaki ng of the Harrington rods.” He recommended that Dr.
Pavi ch consult Dr. Dickson, his original surgeon, to “see if there
is any need to do anything with regards to the broken Harrington
rod.” Dr. Pavich saw Dr. Dickson May 31, 1994. X-rays taken on
that date confirnmed that the rods were broken. Dr. Dickson
concluded that it was probable the broken rods were causing Dr.
Pavi ch’ s increased pain.

The Paviches filed suit May 31, 1996, agai nst Zimer in Texas

2“Harrington rods” is a generic nanme for a device invented by
Dr. Paul R Harrington. At the tinme of Dr. Pavich' s surgery, sone
six manufacturers, i ncluding Zi nmer, I nc., produced these
ort hopedi ¢ devi ces.



state court, alleging causes of action based on products liability,
negl i gence, and violations of the Uniform Comrercial Code. After
renmovi ng the case, Zimer noved for summary judgnent on two grounds
- that the suit was barred by limtations and that the Pavi ches had
failed to present adm ssible evidence that created a fact issue as
t o whet her Zi mrer had manufactured or supplied the Harrington rods
used in Dr. Pavich's spine. The Paviches argued that the discovery
rule should be applied to overcone the limtations bar. They
supported their allegation that Zi nmrer was the manufacturer of the
rod by an affidavit fromDr. Pavich. The district court found that
there was genuine issue of material fact as to the manufacturer or
supplier of the rod. It ruled, however, that although the
di scovery rule applied, the statute of limtations barred the
Pavi ches’ suit. The Pavi ches now appeal.
.
We review the district court’s grant of sunmary judgnent on

the basis of limtations de novo. Rotella v. Pederson, 1998 W

340393 *2 (5th Gir. (Tex)).

L1l

A

W first examne the Paviches” Uniform Commercial Code

violation claim Al t hough the nature of this claim was not
precisely specified, we agree with the district court that the
Pavi ches appear to conplain of a breach of warranty. Actions for
breach of warranty nust be brought within four years of accrual.

Tex. Bus. & Comm Code § 2.725(a)(Vernon 1994). Subsection (b)



provi des that a cause of action accrues when the breach occurs and
t hat the breach occurs when tender or delivery is made. It further
del i neates an exception that was not alleged here. Because the
traditional discovery rule applies only to statutes that fail to

define when a cause of action accrues, (See Mreno v. Sterling

Drug, Inc. 787 S.W 2d 348, 353 (Tex. 1990)), the Paviches can find
no relief under this exception to limtations. Their cause of
action accrued upon delivery of the Harrington rods in 1981 and
expired four years |ater.

W now turn to the remainder of the limtations defense.

Under Texas law a suit for personal injury nust be brought *“not
| ater than two years after the cause of action accrues.” Tex. G v.
Prac. & Rem Code § 16.003(a). For purposes of the application of
limtation statutes, a cause of action generally accrues when the
wrongful act causes an injury, regardl ess when the plaintiff | earns
of the injury. Moreno, 787 SSW 2d at 351.

The discovery rule is a very limted exception to statutes of

limtations. Conputer Assoc. Int’'l., Inc. v. Altai, Inc., 918 S W

453, 455 (Tex. 1996). \When applied, it defers the accrual of a

cause of action. S V. v. RV., 933 S W 1, 4 (Tex. 1996). The
rule is a judicially constructed test used to determ ne when a

plaintiff’s cause of action accrued. Waver v. Wtt, 561 S.W 792,

794 (Tex. 1977). Under the discovery rule such an action accrues,
not when the injury becones certain, but when the claimant should

know of his injury. Mur phy v. Canpbell, 964 S.W 2d 265 (Tex.

1997). Texas courts further describe this know edge as when the



plaintiff knows or, exercising reasonable diligence, should have

known of the facts giving rise to the cause of action. Conputer

Assoc. Int'l., Inc., 918 S.W 2d at 455. Wen a cause of action
accrues for limtations purposes is a question of law for the
court. [|d.

The discovery rule exception applies in cases where “the
nature of the injury incurred is inherently undi scoverable and the
evidence of injury is objectively verifiable.” Mirphy, 964 S.W 2d
at 270. Texas courts explain the “inherently undiscoverable”
requi renent as not needing to be absol utely i npossi bl e to discover,
but of such a nature that it is unlikely to be discovered within
the prescribed limtations period despite due diligence. S. V., 933
SSW 2d at 7. It is clear that this requirenent permts the
di scovery rul e exception only where it is difficult for the injured

party to | earn of the negligent act or om ssion. Conputer ASsSoOCS.

Int’1., Inc., 918 SSW 2d at 455. The second requirenent, that an
injury be “objectively verifiable,” neans that the presence of the
injury and the producing wongful act cannot be disputed. See

S.V., 933 S.W 2d at 7 (explaining cases where the court consi dered
“objectively verifiable”).

We agree that the discovery rule exceptionis properly applied
to the case before us. The nature of Dr. Pavich’s injury is
i nherently undi scoverable. There was no sudden trauma that caused
the onset of his increased pain. The broken rods were not visible
to the naked eye, nor were the breaks readily discernable through

pal pation. Dr. Pavich was not able to discover that the rods were



defective until his pain began. Hs injury is also objectively
identifiable; x-rays clearly showed the breaks in the rods.

To determ ne when the two-year limtations period began to
run, we now |look to when Dr. Pavich acquired know edge of facts
which, in the exercise of reasonable diligence, would lead to the
di scovery of his injury. Moreno, 787 S.W 2d 348, 351 (Tex
1990) . Al t hough he began to experience increased pain in early
1994, we find that it was not until his TIRR consultation May 12,
1994, that he acquired the know edge he needed to di scover he had
a cause of action. On that date Dr. Carter reviewed the IVP
results. He attributed Dr. Pavich' s pain to probable breaks in the
Harrington rods. He recommended a consultation and an X-ray to
verify the breaks. W find that, fromthe date of Dr. Carter’s | VP
evaluation, Dr. Pavich acquired know edge that would lead to the
di scovery of his injury. Unfortunately, the Paviches did not file
suit until My 31, 1996, two years and 19 days after their cause of
action accrued.

Accordingly, we find that the Paviches’ suit against Zimrer is
barred by the two year statute of limtations as applied under the
di scovery rule. W, thus, have no need to consider Zimer’s second
summary judgnent argunent.

AFFI RVED.



