IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20754
Conf er ence Cal endar

JCE DANI EL WOCDARD, JR.,
Pl ai ntiff-Appellant,
vVer sus
PACK UNI T MEDI CAL STAFF ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Southern District of Texas
USDC No. H 96- CV-3200

‘June 17, 1998
Before DAVIS, PARKER, and DENNIS, Crcuit Judges.
PER CURI AM *

Joe Dani el Wodard, Texas prisoner #698715, appeals fromthe
denial of his civil rights action as frivolous. Wodard contends
that the district court erred by dismssing his appeal as
frivolous; erred by dism ssing his conplaint wthout giving him
an opportunity to anmend it; erred by failing to direct a

magi strate judge to conduct the hearing pursuant to Spears V.

McCotter, 766 F.2d 179 (5th Gr. 1985); erred by relying on

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 97-20754
-2

medi cal records and the testinony of prison nedical personnel;
and erred by failing to appoint counsel to represent him

Regar di ng Whodard’ s contention that prison officials were
deli berately indifferent to his serious nedical needs, we find
the contention frivolous for essentially the sane reasons relied
upon by the district court. W.odard v. Pack Unit, No. H 96-CV-
3200, Spears hearing transcript, pp. 10-11 (S.D. Tex. Aug. 11
1997). Wodard’s conplaint, his nore definite statenent, and his
testinony at the Spears hearing all indicated that he coul d not
state a nonfrivolous claim The district court did not err by
di sm ssing the conplaint wthout giving Wodard the opportunity
to anmend. Jacquez v. Procunier, 801 F.2d 789, 793 (5th Cr.
1986) .

A district court may dism ss a conplaint as frivol ous
follow ng a Spears hearing. Spears, 766 F.2d at 180. Wodard’s
contention that the district court could not conduct his Spears
hearing therefore is frivolous. Wodard' s contention that the
district court erred by relying on nedical records and by nmaki ng
credibility determ nations based on the testinony of
adm nistration witnesses is without a factual basis; the district
court said nothing about nedical records, the credibility of
W t nesses, or the testinony of prison adm nistration w tnesses
when di sm ssing Wwodard’' s conplaint. Wodard did not request the
appoi ntment of counsel in the district court; Wodard s case did

not present circunstances maki ng the appoi nt mnent of counsel
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appropriate. See U ner v. Chancellor, 691 F.2d 209, 212 (5th
Cir. 1982).

Whodard’ s appeal is without arguable nerit and is frivol ous.
Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). W caution
Whodard that any additional frivolous appeals filed by himor on
his behalf will invite the inposition of sanctions. To avoid
sanctions, Wodard is further cautioned to review any pendi ng
appeal s to ensure that they do not raise argunents that are
frivol ous.

APPEAL DI SM SSED. 5TH QR R 42.2. SANCTI ON WARNI NG

| SSUED



