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PER CURIAM:*

Favis Clay Martin, Texas prisoner 11809-077, filed suit under

42 U.S.C. § 1983 alleging that D.B. McElvaney and Ernest Dixon,

both employees of the Texas Department of Criminal Corrections,

subjected him to excessive force and intentionally inflicted



2 Martin v. McElvaney, 92-2103, slip op. (5th Cir. August 1,
1994).

3 Id. at 14.
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emotional distress upon him in violation of the Eighth Amendment of

the United States Constitution and also of Texas law.  After a jury

rendered a verdict of acquittal, Martin filed an appeal in which he

contended that the district court improperly instructed the jury.

We reversed and remanded for a new trial.2  In our opinion, we

dismissed the defendants’ assertion that their entitlement to

qualified immunity in the first instance rendered a remand

unnecessary.  We refused to address substantively the issue of

qualified immunity because the defendants had not raised the

argument in the district court.  Instead, we elected to “leave it

for the district court to decide [on remand].3

On remand, the defendants filed a motion for summary judgment.

The district court denied the motion without prejudice to allow the

defendants to renew the motion after amending their answer to

Martin’s complaint.  The defendants then sought leave to file a

supplemental answer in which they would assert the defense of

qualified immunity.  The district court granted leave, and the

defendants submitted an amended answer along with a renewed motion

for summary judgment.  The district court found that McElvaney and

Dixon were entitled to qualified immunity and thus granted the

motion.  Martin filed a timely notice of appeal.  We affirm.

Martin alleges two assignments of error: (1) the district



4 We also note that the district court did not abuse its
discretion in granting the defendants leave to amend their
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court erred in considering the issue of qualified immunity on

remand, and (2) the district court improperly found that the

defendants were entitled to qualified immunity.  We address each

argument in sequence.

The district court did not err in considering the qualified

immunity issue.  In our previous opinion, we explicitly reserved

for the district court the right to consider the qualified immunity

issue.  Furthermore, we did not hold that the defendants had waived

the argument by failing to raise it at the outset of the

litigation.4  

A de novo review5 of the record shows that the district court

properly granted summary judgment for the defendants on the basis

of their entitlement to qualified immunity.  We apply a bifurcated

test in assessing the question of qualified immunity:  First, we

determine whether the plaintiff has alleged the violation of a

clearly established constitutional right under the current state of

the law.  Second, we decide whether the defendants’ conduct was

objectively reasonable, measured by reference to the law as clearly

established at the time of the alleged conduct.6  



7 503 U.S. 1 (1992).
8 Id. at 6-8.
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10 Id. at 7-8.
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another inmate at a disciplinary hearing over which McElvaney
presided.  McElvaney accused Martin of lying and ordered that he be
placed in administrative segregation.  Approximately one hour
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The first part of the test is governed in part by Hudson v.

McMillian,7 a case in which the Supreme Court held that a plaintiff

need not necessarily demonstrate that he suffered a significant

injury to properly allege a violation of a clearly established

constitutional right.8  The Court stated that “whenever prison

officials stand accused of using excessive physical force in

violation of the Cruel and Unusual Punishment Clause, the core

judicial inquiry is .... whether force was applied in a good-faith

effort to maintain or restore discipline, or maliciously and

sadistically to cause harm.”9  The Court went on to list several

factors that should guide this inquiry: (1) the extent of the

injury suffered, (2) the need for the application of force, (3) the

relationship between the need and the amount of force used, (4) the

threat reasonably perceived by the responsible officials, and (5)

any efforts made to temper the severity of the forceful response.10

Martin alleged that the defendants maliciously injured him in

retaliation for testimony that he gave at a prison disciplinary

hearing.11  Drawing all inferences in the light most favorable to



later, Dixon retrieved Martin from his cell and escorted him to
McElvaney’s office.  Once inside the office, McElvaney directed
Martin to empty his pockets onto the desk.  Martin complied, but
McElvaney swept the items off the desk.  When he bent over to pick
everything up, Dixon placed his foot on the back of Martin’s hand,
and McElvaney grabbed Martin by his hair and hit him in the face
while calling him a liar and a troublemaker.  Dixon then began to
kick Martin in the back.  As a result of the attack, Martin
suffered swollen eyes, a bruised nose and split lip.  Officials
ignored his requests for medical attention.
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Martin,12 it appears that he has alleged a violation of clearly

established law.

Nevertheless, McElvaney and Dixon are still entitled to

qualified immunity if their action was objectively reasonable as

measured by law clearly established at the time of the incident.

At time Martin’s injury occurred, the controlling law in excessive

force Eighth Amendment claims was that articulated in Shillingford

v. Holmes.13  Under Shillingford, a prison official’s action was

redressable under § 1983 only if the action “caused severe

injuries, was grossly disproportionate to the need for action under

the circumstances, and was inspired by malice rather than mere

carelessness or unwise excess of zeal so that it amounted to an

abuse of official power that shocks the conscience.”14  Accordingly,

we must review the objective reasonableness of McElvaney’s and
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Dixon’s conduct under these standards.15  Martin has failed to raise

a genuine issue of material fact as to the severity of the injuries

he allegedly suffered at the hands of the defendants.  Even if

Martin suffered minor injuries, they were not so grievous as to

warrant constitutional relief under Shillingford.16  The defendants

were therefore entitled to summary judgment on the basis of

qualified immunity.

As we have stated in the past, “we are not unmindful that the

bifurcated qualified immunity analysis leads to a somewhat

schizophrenic approach; i.e., the application of Hudson to the

question of constitutional violation coupled with the application

of Shillingford to the objective reasonableness question, even

though Hudson jettisoned Shillingford’s severe injury element.

Nevertheless, this is the proper framework to apply.”17

The judgment of the district court is affirmed.18


