IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20675

DENNI S CAMPBELL, SR., as next friend of
Denni s Canpbell, Jr.; TAW E CAMPBELL
as next friend of Dennis Canpbell, Jr.,

Pl ai ntiffs-Appellants,
vVer sus

BUTCH McALI STER, THE CI TY OF SUGARLAND,
FORT BEND | NDEPENDENT SCHOOL DI STRI CT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Southern District of Texas
(H 96- CV-1316)

Cct ober 20, 1998

Before JOLLY, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

The issue in this case is whether a school official’s use of
all egedly excessive force to renove a disruptive Kkindergarten
student from his classroom constitutes an unreasonable seizure
under the Fourth Amendnent or a denial of substantive due process
under the Fourteenth Anendnent. In granting summary | udgnment
against the plaintiff, the district court concluded that the use of

force in this case was properly analyzed under the Fourteenth

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Amendnent substantive due process standard and that it was not
arbitrary or unrelated to legitimate school interests in violation
of that standard. W hold that under either Amendnent, the school
official’s use of force was not a constitutional violation.

I

A

On February 28, 1994, Dennis Canpbell, Jr. (“Dennis”), a
five-year-ol d kindergarten student at Dull es El enentary School, was
m sbehaving in class. Al though the parties di spute whet her Dennis
was “conpletely out of control” or msbehaving to sone | esser
extent, the summary judgnent evi dence clearly denonstrates that his
conduct was disruptive. At one point, Dennis refused to obey any
nmore of his teacher’s instructions. Feeling that she could no
| onger control him the teacher requested the assistance of the
assi stant princi pal. Denni s, however, continued to be defiant,
refused to stand up or nove, and told the assistant principal to
“shut up.”

The assistant principal then summoned the help of M. diver
McAlister, a Sugarland police officer who had recently been
assigned to the Dulles school as part of a nationw de drug
prevention programknown as “D.ARE.” Being the only adult nale
inthe building at the tinme, MAlister was asked i f he woul d renove
Dennis fromthe cl assroomand escort himto the principal’s office.
McAl i ster tw ce requested that Dennis get up and go with him but

Denni s refused.



At this point, the accounts of what happened diverge. The
Canmpbel | s al |l ege that McAlister “slammed [ Dennis] to the floor” and
“dragged [him along the ground to the principal’s office.” They
approxi mate that the distance to the principal’s office was around
200 to 300 feet. Nevertheless, in her deposition, Ms. Canpbel
conceded that Dennis did not have any scratches, bleeding, or torn
cl ot hi ng. The doctor who examned Dennis the next norning
di scovered sonme bruising under his arm but no other injury
requiring x-rays or followup nedical treatnent. Although schoo
officials describe a nore belligerent Dennis and a | ess forceful
McAlister, we will assune the truth of the Canpbells’ allegations.

B

On January 24, 1996, the plaintiffs-appellants Dennis Canpbel
Sr. and Tanm e Canpbell (the “Canpbells”), as next friends of
Dennis Jr., sued McAlister, the Gty of Sugarland (the “City”), and
the Fort Bend I ndependent School District (the “FBISD') under 28
US C 8§ 1983, and the Fourth and Fourteenth Anendnents. They
all eged that McAlister, while acting under the color of state | aw,
used excessive force to renmove Dennis fromhis classroom and that
the City and the FBISD were deliberately indifferent to Dennis’s
constitutional rights.

The defendants each noved for summary judgnent, which the
district court granted. In a thorough and well-reasoned opi nion,
the district court determned that the Canpbells failed to

establish any factual basis for extending section 1983 liability



for McAlister’s actions to the Gty or the FBISD. As to McAlister
i ndividually, who clained qualified immunity, the court exam ned
the nerits of whether his conduct violated the Fourth or Fourteenth
Amendnents. Based on our cases applying a substantive due process
standard to corporal punishnment in schools, it concluded that the
Fourteent h Anrendnent was t he proper node of anal yzi ng t he excessive
force allegations in this case, not the Fourth Anendnent.?
Appl yi ng a substantive due process anal ysis, the court pointed out
that the State of Texas provided adequate post-deprivation civil
and crimnal renedies for the m streatnent of students by schoo
of ficials. Thus, it concluded, the Fourteenth Anmendnent claim
failed as a matter of |aw

The Canmpbells appeal the district court’s grant of summary
judgrment in favor of McAlister, but not the City or the FBI SD.?2

|1
W review a decision to grant summary judgnent de novo, using

the sane standard as the district court. Ganther v. Ingle, 75 F. 3d

207, 209 (5th Gr. 1996). Sunmary judgnment is proper when there is
no genui ne issue of material fact exists, and the noving party is

entitled to judgnent as a matter of |[|aw. Lavespere v. N agare

IThe court did note that, even under a Fourth Amendnent
anal ysis, MAlister’s conduct did not result in a constitutiona
viol ati on because it was reasonabl e under the circunstances.

2Because the Canpbells do not raise any point of error wth
respect to the resolution of their clains against the City and the
FBI SD, any cl ai ns agai nst those defendants have been waived. See
United States v. Miusa, 45 F.3d 922, 925 (5th Cr. 1995).




Mach. & Tool Wbrks, Inc., 910 F. 2d 167, 178 (5th Gr. 1990). The

court will not weigh the evidence or evaluate the credibility of
W t nesses; further, all justifiable inferences will be nmade in the

nonnmovi ng party’s favor. Anderson v. Liberty Lobby, Inc., 477 U S.

242, 255 (1986).
11
The essence of the Canpbells’s claimin this case is that
McAl i ster used excessive force to renove Dennis fromhis classroom
The Suprene Court has rejected the “notion that all excessive force
clainms brought wunder 8§ 1983 are governed by a single generic

standard.” Gahamv. Conner, 490 U. S. 386, 393 (1989). The proper

anal ysis “begins by identifying the specific constitutional right
all egedly infringed by the chall enged application of force.” |I|d.
at 394. \Wiether the right has been violated “nust then be judged
by reference to the specific constitutional standard which governs
that right.” 1d.

A

Si nce our en banc decision in |lngrahamv. Wight, 525 F. 2d 909

(5th CGr. 1976), aff’d on other grounds, 430 U S. 651 (1977), we
have consistently applied a substantive due process analysis to
clains of excessive force in the context of corporal punishnment at

public school s. See, e.qg., Fee v. Herndon, 900 F.2d 804 (5th

Cr.), cert. denied, 498 U S. 908 (1990); Cunni ngham v. Beavers,

858 F.2d 269 (5th Cir. 1988), cert. denied, 489 U S. 1067 (1989);

Wodard v. Los Fresnos Indep. Sch. Dist., 732 F.2d 1243 (5th Gr.




1984); Coleman v. Franklin Parish Sch. Bd., 702 F.2d 74 (5th Gr.

1983) (per curiam. W have also applied this sane analysis in the
school context to the right to be free from “state-occasioned

damage to a person’s bodily integrity,” see Doe v. Taylor |ndep.

Sch. Dist., 15 F. 3d 443 (5th CGr.) (en banc) (sexual nol estation by
a teacher), cert. denied, 513 U S. 815 (1994), as well as the right

to be free from“bodily restraint,” see Jefferson v. Yselta | ndep.

Sch. Dist., 817 F.2d 303 (5th Cr. 1987) (student tied to chair

wth a junp rope).

The Suprene Court has not yet addressed whether the use of
excessive force by public school officials against students
inplicates a specific constitutional right. It has, however,
applied the Fourth Anendnent to cases invol ving searches at public

schools. See Veronia Sch. Dist. 47J v. Acton, 515 U. S. 646 (1995);

New Jersey v. T.L.O, 469 U S. 325 (1985). 1In doing so, the Court

has made clear that the scope of the Fourth Anmendnent is not
limted to crimnal investigations, but rather, extends generally

to searches and seizures by governnent actors. See T.L.O, 469

U S. at 335.
Drawi ng on these cases, we and other courts have consi dered
clains involving allegedly unreasonable detainnment of students

under the Fourth Anmendnent. See, e.q., Hassan v. Lubbock | ndep.

Sch. Dist., 55 F.3d 1075 (5th Cr.), cert. denied, 516 U S. 995

(1995); Wallace v. Batavia Sch. Dist. 101, 68 F.3d 1010 (7th Gr.

1995); Edwards v. Rees, 883 F.2d 882 (10th Cr. 1989). In Hassan,




school officials detained a sixth grader in a room as puni shnent
for m sbehaving on a field trip. The student was |ocked in the
room which contained a wi ndow and was noni tored conti nuously, for
50 mnutes until the other students could conplete the field trip
tour. See 55 F.3d at 1078. Exam ning the case under both the
Fourth and Fourteenth Anmendnents, we held that the seizure was
nei t her unreasonable nor a violation of substantive due process
liberty interests. See id. at 1079-81.

Like the plaintiff in Hassan, the Canpbells bring their
excessi ve force cl ai magai nst McAli ster pursuant to both the Fourth
Amendnent’s proscription against unreasonable seizures and the
Fourteenth Anmendnent’s guarantee of substantive due process.
Because we found no constitutional violation under either standard,
we had no occasion to address the question whether, under G aham
analysis of the claimin Hassan shoul d have been confined to the

Fourt h Amendnent al one. Accord P.B. v. Koch, 96 F.3d 1298, 1303

n.4 (9th Gr. 1996) (“Under any standard, Koch's alleged actions
were clearly unlawful. Thus, . . . we need not and do not resolve
t he question of whether the Fourth Amendnent, rather than the Due
Process C ause, protects a student fromthe use of excessive force
by a school official.”). W reach the sane conclusion here. The
Canpbel | s sinply have not all eged conduct rising to the | evel of an
unreasonabl e sei zure or a denial of substantive due process.

B



As the text of the Fourth Amendnent indicates, “the ultimate
measure” of the constitutionality of a governnmental search or
seizure is “reasonabl eness.” Veronia, 515 U S. at 652; see also
T.L.O 469 U S at 334. A “seizure” triggering the Fourth
Amendnent’ s protections occurs only when governnent actors have, by
means of physical force or a sufficient show of authority,

restrained an individual’s liberty. See California v. Hodari D.

499 U. S. 621, 626, 628 (1991). Wiether a given seizure neets the
reasonabl eness standard “‘is judged by balancing its intrusion on
the individual’s Fourth Arendnent interests against its pronotion
of legitimte governnental interests.’” Veronia, 515 U S at
652-53 (citations omtted). This reasonabl eness inquiry is an
obj ective one: “the questionis whether the [governnent official’s]
actions are ‘objectively reasonable’ in light of the facts and
circunstances confronting [hin], without regard to [ his] underlying
intent or notivation.” Gaham 490 U. S. at 397.

In the public school context, the Court has gone to great
Il engths to enphasize the special circunstances facing school

admnistrators “in maintaining discipline in the classroom and on

school grounds.” T.L.O 469 U S. at 339; see also Veronia, 515

US at 656 (“Fourth Amendnent rights, no less than First and
Fourteenth Anendnent rights, are different in public schools than
el sewhere; the ‘reasonableness’ inquiry cannot disregard the
school s’ custodial and tutelary responsibility for children.”).

G ven our recent rash of school shootings across the nation, what



the Court observed 13 years ago in T.L. O seens as pertinent today
as ever:

Mai ntai ning order in the classroom has never been easy,

but in recent years, school disorder has often taken

particularly ugly fornms: drug use and violent crinme in

the schools have becone major social problens. :

Even in schools that have been spared the nobst severe

di sciplinary problens, the preservation of order and a

proper educati onal environnment requires cl ose supervi sion

of school children, as well as the enforcenent of rules

agai nst conduct that would be perfectly permssible if

undertaken by an adult.

469 U.S. at 339. It is against this backdrop that we exam ne the
Canpbells’s claimthat the forcible renoval their son Dennis from
hi s cl assroom anmounted to an unreasonabl e sei zure.

Even assum ng the full use of force alleged by the Canpbells,
the coercive nature of McAlister’s conduct in renoving Dennis from
hi s cl assroomwas not unreasonabl e under the circunstances. Dennis
had refused to leave the room or even to stand up. Repeat ed
requests that he voluntarily do so were net with silence or defiant
orders to “shut up.” Thus, to dislodge Dennis and nmaneuver himto
the principal’s office, sone use of force was apparently going to
be necessary. Because of his youth, Dennis’s allegation that he
was “slamred” to the ground causes us concern. But other evidence
in the record belies any inference that, if he was thrown to the
ground, it was with unreasonable force. Deposition testinony and
the nedical records of the doctor who exam ned Dennis nake clear
that he did not suffer any significant harm as a result of the

i nci dent . M nor bruising as a result of school discipline has

never been sufficient harmto establish a constitutional injury.



Conpare I ngraham 525 F.2d at 911, 917 (twenty licks with a paddle

resulting in “a painful bruise that required the prescription of
cold conpresses, a |axative, sleeping, and pain-killing pills and
ten days of rest at hone and that prevented [the child] from
sitting confortably for three weeks” insufficient to establish a
constitutional harm.

The fact that |ess force could have been used, or that a nore
appropriate punishnent nay have been available, is not enough to
establish that the punishnent adm nistered was unconstitutional

See Hassan, 55 F.3d at 1081-82.°2 The Fourth Anmendnent’s

reasonabl eness standard nust afford school officials with a
relatively wi de range acceptable action in dealing with disruptive

students. See T.L.O, 469 U S. at 340 (“maintaining security and

order in the schools requires a certain degree of flexibility in
school disciplinary procedures, and we have respected t he val ue of
preserving the informality of the student-teacher relationship”).
This approach is “consistent with the Suprene Court’s view ‘that
the education of the Nation’s youth is primarily the responsibility
of parents, teachers, and state and local officials, and not

federal judges.’” Willace, 68 F.3d at 1014 (quoting Hazel wood Sch.

Dist. v. Kuhlneier,484 U S. 260, 273 (1988)); cf. Ingraham 525

3Conduct sufficient to establish an excessive force tort claim
W Il not necessarily be so unreasonable as to establish a viable
constitutional claim Cf. Daniels v. WIllians, 474 U S. 327, 332
(1986) (“Qur Constitution deals with the |large concerns of the
governors and the governed, but it does not purport to suppl ant
traditional tort law in laying down rules of conduct to regul ate
liability for injuries that attend living together in society.”).

10



F.2d at 917 (it is not this court’s duty to judge the w sdom of
particular school regulations governing matters of internal
di scipline”).

McAlister’s alleged efforts to subdue Dennis and nove himto
the principal’s office were fairly tailored to Dennis’s admtted
m sbehavi or and certainly not so excessive as to be unreasonabl e
under the circunstances. “Events calling for discipline [in public
school s] are frequent occurrences and sonetines require i medi ate,

effective action.” Goss v. Lopez, 419 U S. 565, 580 (1975). The

situation here reasonably called for imrediate action. Because
McAl i ster’s conduct was not objectively unreasonable as a matter of
law, the district court did not err in concluding that the
Canpbells failed to establish a Fourth Anendnent claim
C

W turn next to the Canpbells’s claim that MAlister used
excessive force in violation of Dennis’s substantive due process
rights. Corporal punishnment in public schools “is a deprivation of
subst anti ve due process when it is arbitrary, capricious, or wholly
unrelated to the legiti mate state goal of maintaining an at nosphere
conducive to learning.” Wodard, 732 F.2d at 1246). “[l]njuries
sustained incidentally to corporal punishnent, irrespective of the
severity of these injuries or the sensitivity of the student, do
not inplicate the due process clause if the forum state affords
adequat e post - puni shnent civil or crimnal renedi es for the student

to vindicate |l egal transgressions.” Fee, 900 F.2d at 808; see al so

11



Cunni ngham 858 F.2d at 272. |[If, however, an excessive or abusive
use of forceis wholly unrelated to |l egitinmate school interests, it
is quite likely that no post-deprivation renmedy would neet the
requi renents of due process. See Doe, 15 F.3d at 451-52; id. at
461 (H gginbotham J., concurring).

In this case, there is no question that MAlister’s use of
force to renove Dennis fromhis classroomwere rationally related
to legitimate school interests in maintaining order. As the
district court noted, and the Canpbells apparently concede, Texas
provides civil and crimnal post-deprivation renedies for the
excessive use of force by school officials. Thus, the district
court correctly concluded that the Canpbells’ s substantive due
process claimfails as a matter of |aw

|V

For the foregoi ng reasons, the judgnent of the district court

AFFI RMED.
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