IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20651
Summary Cal endar

LEWS D. TRI PLETT,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. H 96-CV-2810

Septenber 9, 1998
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Lews Daniel Triplett (#381079) has appeal ed the di sm ssal
of his petition for a wit of habeas corpus. Triplett contends
that his trial attorneys rendered ineffective assistance in
conducting an insufficient investigation and in failing to call
Dean Habada as a witness to establish that the victim had
m sidentified himas the perpetrator of the burglary for which
Triplett is currently incarcerated. The Texas Court of Crim nal

Appeal s denied Triplett’s state habeas petitions raising this

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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issue. To prevail on an ineffective-assistance-of-counsel claim
a petitioner nmust show “that counsel’s performance was deficient”
and “that the deficient performance prejudiced the defense.”

Strickland v. Washington, 466 U S. 668, 687 (1984). To prove

deficient performance, the petitioner nust show that counsel’s
actions “fell below an objective standard of reasonabl eness.”
Id. at 688.

Under the standard for review ng habeas applications
established by the Antiterrorismand Effective Death Penalty Act
of 1996, federal court’s nmay not grant habeas relief “wth
respect to any claimthat was adjudicated on the nerits in State
court proceedi ngs unless the adjudication of the claim.
resulted in a decision that was contrary to, or involved an
unreasonabl e application of, clearly established Federal |aw as
determ ned by the Suprene Court of the United States . . . .” 28
US C 8 2254(d)(1); see Drinkard v. Johnson, 97 F.3d 751, 767-68

(5th CGr. 1996) (8 2254(d)(1) provides the standard of review for

m xed questions of |law and fact), cert. denied, 117 S. C. 1114

(1997); Black v. Collins, 962 F.2d 394, 401 (5th Gr. 1992) (a

claimof ineffective assistance of counsel is a m xed question of
|aw and fact). A state court’s application of federal law to the
facts “is unreasonable only when it can be said that reasonable
jurists considering the question would be of one view that the
state court ruling was incorrect.” Drinkard, 97 F.3d at 769.

The state records show that Triplett’s attorneys were aware
t hat Habada resenbled Triplett and that counsel made a consci ous

decision not to call Habada because of the possibility that
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Habada’ s testinony woul d be danaging to Triplett. Although the
attorneys’ decision was arguably erroneous, the state court’s
determ nation that the attorneys’ decision was not professionally
unreasonabl e did not involve an unreasonabl e application of
clearly established federal law. See 8§ 2254(d)(1). It cannot be
said that jurists would be of one view that the state-court

determ nati on was unreasonabl e. See Drinkard, 97 F.3d at 769.

Accordi ngly, the judgnent is
AFFI RVED.



