IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20606

CONFERENCE CONSULTANTS, | NCORPORATED,
Pl ai ntiff-Appellee,
vVer sus

CSX HOTELS, | NCORPORATED, doi ng busi ness
as The G eenbrier,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas, Houston
(H 95- CV-5842)

Decenber 29, 1998
Before JOLLY and JONES, Circuit Judges, and LAKE, " District Judge.
PER CURI AM **

CSX Hotels, Inc. d/b/a The G eenbrier, appeals a judgnent in
favor of Conference Consultants, Inc. (“CCl”), on CCl’s claimfor
breach of an oral comm ssions agreenent. For essentially the
reasons stated by the district court, we affirm

Appl ying the full performance doctrine as an exception to the
Texas statute of frauds, the district court held that CCl had fully

performed the oral comm ssions agreenent when it presented the

"District Judge of the Southern District of Texas, sitting by
desi gnati on.

“Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



prospect of booking the 1995 Tyson neeting to The G eenbrier and
therefore CClI had earned its ten percent comm ssion. The district
court awarded CCI $38,601.00 in conmpensatory damages plus
prejudgnment interest, $24,670.16 in attorney’s fees, and $2, 647. 28
in costs.

The Geenbrier’s initial argunent on appeal is that the
district court erred in its application of the full performance

doctri ne. Relying on McCauley v. Drum Service Co., Inc., 772

S.W2d 135 (Tex. App.-Houston 1989, wit denied), The G eenbrier
argues that CCl had no performance obligation under the contract
because CCl presented the 1995 Tyson neeti ng before the comm ssi ons
agreenent was nmade. The Greenbrier further argues that it did not
partially performunder the agreenent because it never paid CCl the
ten percent conm ssion. Therefore, The G eenbrier concludes that
the statue of frauds bars enforcenent of the oral contract. The
Greenbrier’s final argunent is that the district court erred in
awarding attorney’'s fees to CCl in excess of its contingency fee
arrangenent .

VWhether a contract is within the statute of frauds is a

gquestion of law that we review de novo. Pruitt v. Levi Strauss &

Co., 932 F.2d 458, 463 (5th Gr. 1991), abrogated on other grounds

by, Floors Unlimted, Inc. v. Fieldcrest Cannon, Inc., 55 F. 3d 181

(5th Gr. 1995). However, we review an award of attorney’'s fees

for abuse of discretion. Forbush v. J.C. Penny Co., 98 F.3d 817,

822 (5th Gir. 1996).



After a careful study of the record and the briefs, and with
the benefit of the parties’ oral argunent, we are left with the
definite and firmconclusion that the district court did not err in
applying the full performance doctrine to enforce the oral
comm ssi ons agreenent.

As a general premse, Texas recognizes the full performance
doctrine as an exception to the statute of frauds. Application of
the full performance doctrine requires: (1) full performance by one
party; (2) part performance by the other party; with (3) a know ng
acceptance of the benefits. Enochs v. Brown, 872 S.W2d 312, 319

(Tex. App.—-Austin 1994, no wit). W agree with the district
court that CClI fully perfornmed its obligations under the ora
comm ssi ons agreenent when it presented the 1995 Tyson neeting to
The G eenbrier. Al t hough the district court nmade no explicit
finding that The G eenbrier know ngly accepted the benefits of
CCl's performance, and then partially perforned by booking the
Tyson neeting and earning room revenues on the event, such a
finding is inplicit and sufficiently supported by overwhel m ng
evidence in the record. Therefore, we find that the renmaining two
requi renents of the full performance doctrine have been

conclusively established. Century Marine, Inc. v. U S., 153 F. 3d

225, 231 (5th Gr. 1998) (reviewing court my assune factual
findi ng supported by the evidence).
Accordingly, we reject The Geenbrier’'s part performance

argunent. Considering the nature of the parties’ agreenent, actual



paynment of the comm ssion would have been full perfornmance.
Further, in the light of the terns of the oral agreenent,
buttressed by the parties’ course of dealings—three previous
comm ssions agreenents wth terns identical to the instant
contract—-we find The Geenbrier’s MCauley argunent wholly
unpersuasive. As the record makes clear, CCl’s duty to provide the
Tyson lead to The Geenbrier was a termof the parties’ agreenent
and therefore CCl’'s performance did not predate the contract.
Second, because the district court calculated the attorney’s
fees using the | oadstar nethod and t hen adj usted the award appl yi ng
a reasonableness criteria under Texas law quite simlar to the
federal standards recently articulated in Forbush, 98 F. 3d at
823-24, we conclude that under either state or federal standards,
t he award does not constitute an abuse of discretion. W add that
the award is not unreasonable sinply because it exceeds CCl's
contingency fee agreenent. A contingency agreenent does not i npose
an automatic ceiling on an award of attorney’'s fees, nor is a

district court bound by its terns. Blanchard v. Bergeron, 489 U. S.

87, 93 (1989); Forbush, 98 F. 3d at 822. The ultimate issue is the
reasonabl eness of the award and a preexisting fee arrangenent only

assists in this determ nati on. See 1d.; Arthur Anderson v. Perry

Equi pnent Co., 945 S.W2d 812, 819 (Tex. 1997) (contingency fee

arrangenent cannot al one support and award of attorney’'s fees).
In sum we find it unnecessary to wite further on this

appeal. Through its extensive factual findings and cogent | egal



anal ysis, the district court properly applied the full performance
doctrine and reasonably cal culated the award of attorney’s fees.

The judgnent of the district court is therefore, in all respects,
AFFI RME D



