IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20591

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
CHRI S BROMWN, JERVAI NE WELLS,
DERRI Cla<ndCHI SM

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas
(H97-CR-3-1)

Decenber 28, 1998
Before KING JONES, and SMTH, G rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Chris Brown, Derrick Chism and Jermaine Wells appeal their
convictions stemmng from a bank robbery. Brown and Chism
chal  enge their convictions of (1) conspiracy to commt armnmed bank
robbery; (2) arnmed bank robbery; and (3) using a firearmduring and
inrelation to a federal crine of violence. WIlIs challenges his

conviction of conspiracy to commt arned bank robbery. Finding no

" Pursuant to 5 Gr R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the limited
circunstances set forth in 5mGr R 47.5.4.



error, we affirm
| .
A

In the presence of three enpl oyees and a custoner, a bank was
robbed at gunpoint by three masked persons. One of the robbers
carried a pistol-grip shotgun, another a pistol, and the third a
garbage bag. On the basis of testinony froma nunber of w tnesses,
t he governnent arrested and charged Brown, Chism Wlls, and Byl an
Phoeni x.

First, the manager of a drug store | ocated across the street
fromthe bank testified that he observed four black males sitting
in a car in the drug store parking lot observing the bank in a
suspi ci ous nmanner. He tel ephoned the nmanager of the bank and
war ned him about his suspicions. Later, the drug store nanager
viewed a lineup and identified Wells and Phoenix as two of the
occupants of the vehicle.

Second, the bank manager testified that on the norning of the
robbery, a young black male had wal ked into the bank, obtained
account information and a brochure, and left. In a police |Iineup,
t he bank manager tentatively identified Wells.

Third, and nost inportantly, Phoenix testified, on behalf of
the governnent, that he had been friends with Brown, Chism and
Wells and that they had planned and executed the robbery. Phoeni x
testified that Wlls'’s job was to go into the bank and feign
interest in getting a | oan whil e checking out the security system

Oiginally, Wlls was to sit in the car while the others went



i nside, and sound the horn if anyone showed up.

On the day of the robbery, they went to the bank and nmade the
final check but, because of the heavy flow of custoners, decided
not to commt the robbery. They |left the bank area and dropped
Wl |l s of f because he had a job interview. Approximately five hours
| ater, Brown, Chism and Phoeni x decided to rob the bank. Neither
Brown, Chism nor Phoeni x had any contact with Wells during this
five-hour period, and Wlls was not with them when they commtted
the robbery. The robbery proceeds were split equally anong Brown,
Chi sm and Phoeni x. Wells received $100. Wells admitted to police
that he was in the bank on the day of the robbery and told the
ot hers about the security in the bank.

O her wi tnesses corroborated aspects of the governnent’s case.
Records froma |local gun store showed that Brown had purchased a
pi stol-grip shotgun, and a bank teller testified that the robbers
had carried a simlar weapon. A flea market nerchant testified
that near the day of the robbery, he had sold sone jewelry to

Br own.

B
Brown, Chism and Phoenix were charged with conspiracy to
commt arned bank robbery in violation of 18 U.S.C. 8§ 371 (count
1S); arnmed bank robbery in violation of 18 U.S.C. § 2113(a) and (d)
(count 2S); and using a firearmduring and in relation to a federal
crime of violence in violation of 18 U S.C. 924(c)(1) (count 3S).

Wells was indicted only on the conspiracy count. Brown, Chism and



VWl ls pleaded not guilty and were jointly tried. Phoenix pleaded
guilty and testified for the governnent. The jury found the

defendants guilty on all counts.

1.
A

Brown argues that he was denied effective assistance of
counsel . This is a mxed question of law and fact, subject to
de novo review. See Jones v. Jones, 1998 U S. App. LEXIS 31379,
at *40 (5th Gr. Dec. 16, 1998); Salazar v. Johnson, 96 F.3d 789,
791 (5th Cr. 1996). Brown alleges that his trial counsel failed
to (1) file a notion for discovery; (2) file a notion to suppress;
(3) joinin co-counsel’s challenge for cause of an arguably biased
and equivocating juror; (4) discredit Phoenix during cross-
exam nation by denonstrating clear inducenent to lie under the
terms of his plea agreenent; (5) nove for acquittal after the close
of the governnent’s case; (6) object to the jury instructions; and
(7) file a notion for newtrial and a notice of appeal.

Cenerally, there are two conponents to an ineffective
assi stance of counsel claim The defendant nust show that his
counsel’s performance was deficient and that this deficient
performance prejudiced his defense. Strickland v. Wshington,
466 U. S. 668, 687 (1984). |In sone instances, however, prejudice is
pr esuned. “Actual or constructive denial of the assistance of
counsel altogether is legally presuned to result in prejudice.”

ld. at 692.



1.
Brown relies on United States v. Cronic, 466 U S. 648, 654
n.11 (1984), in which the Court stated, “In sone cases the
performance of counsel may be so inadequate that, in effect, no

assi stance of counsel is provided.” “If no actual 'Assistance'

for' the accused’ s 'defense' is provided, then the constitutional
guarantee has been violated.” |d. at 654. Brown also relies on
Tucker v. Day, 969 F.2d 155 (5th Gr. 1992), in which defendant’s
counsel remained silent throughout the re-sentencing hearing. The
court found a constructive deni al of counsel and presuned prejudice
because “Tucker was unaware of the presence of counsel, counsel did
not confer with Tucker whatsoever, and as far as the transcript is
concerned, counsel nade no attenpt to represent his client’s
interests.” 1d. at 159. Finally, Brown points to United States v.
Taylor, 933 F.2d 307 (5th Cr. 1991), in which the court presuned
prejudi ce because the defendant had requested counsel at his
sentenci ng hearing and was granted only standby counsel.

Unl ess a def endant can showthat his case is squarely governed
by Cronic, he nust rebut a presunption that the analysis for
determ ning a Si xth Anmendnent violation is governed by Washi ngt on.
See Wodard v. Collins, 898 F.2d 1027, 1029 (5th Gr. 1990). 1In
Martin v. McCotter, 796 F.2d 813, 820 (5th Cr. 1986), we expl ai ned

that a constructive denial of counsel under Cronic occurs in “'only
a very narrow spectrum of cases where the circunstances |leading to
counsel s ineffectiveness are so egregious that the defendant was

in effect denied any neaningful assistance at all."'” (quoting



Chadwi ck v. Green, 740 F.2d 897, 901 (11th G r. 1984)). The court
expl ained that where an attorney’s efforts provided the defendant

with “sone neani ngful assistance,” the defendant nust allege and
prove prejudice. Craker v. MCotter, 805 F.2d 538, 543 (5th Cr.
1986) . In this circuit, “bad |awering, regardless of how bad
does not support the [Cronic] presunption; nore is required.”
Mcl nerney v. Puckett, 919 F.2d 350, 353 (5th Cr. 1990) (enphasis
in original).

Brown cannot denonstrate that he was not provided wth
meani ngf ul assistance at trial. Hi s counsel actively participated
inthe jury selection process by questioning sonme of the jurors in
response to the court’s general questioning. Counsel questioned
the credibility, on cross-exam nation, of all the governnent’s
W t nesses who i nplicated Brown, including the officers who took his
statenents and prepared the |lineup, and joined in the objections
made by co-counsel to the jury instructions. Trial counsel
presented cl osi ng argunent on Brown’s behal f, pointing to evidence
of other suspects who were not placed in the |lineup, to the denial
of the crinme by everyone arrested except Phoeni x, to the weaknesses
in Phoenix’s testinony and his notive to fabricate, and to the
al | egedly suggestive nature of the |ineup.

This is unlike the circunstance in Tucker, in which counsel

failed to provide any assistance, or in Taylor, in which the
def endant was provided only with stand-by counsel. Brown was not
constructively denied counsel. Therefore, his ineffective

assi stance claim does not qualify under Cronic, and there is no



presunption of prejudice.

2.

Absent a presunption of prejudice, a defendant “is required to
establish both (1) constitutionally deficient perfornmance by
counsel and (2) actual prejudice as a result of counsel’s
i neffectiveness.” Mody v. Johnson, 139 F.3d 477, 482 (5th Gr.),
cert. denied, 119 S. C. 359 (1998). “Failure to prove either
deficient performance or actual prejudice is fatal to an
i neffective assistance claim” Carter v. Johnson, 131 F.3d 452,
463 (5th Gr. 1997) (citing Washington, 466 U S. at 687), cert.
denied, 118 S. . 1567 (1998).

Brown concedes that, given the state of the record, he cannot
concl usively prove prejudice. He argues, however, that because he
is not entitled to counsel in a proceeding under 8§ 2255, he was
prejudiced by counsel’s failure to develop a record show ng
counsel’s own ineffectiveness so that the claimcould be revi ewed
on direct appeal.

Brown argues that such a record should have been made in a
notion for new trial. Trial counsel would have been limted to
maki ng such a notion within seven days after the verdict, because
evi dence of ineffective assistance of counsel does not constitute
new y discovered evidence under FED. R CRM P. 33. See United
States v. Medina, 118 F. 3d 371, 372 (5th Gr. 1997). Therefore,
Brown alleges that his attorney’'s failure to challenge his own

performance in a notion for a new trial is “constitutionally



deficient” under Washi ngton.

To prove deficient performance, the defendant nust show t hat

“his counsel’s actions 'fell below an objective standard of
reasonabl eness.'” Pratt v. Cain, 142 F. 3d 226, 231 (5th G r. 1998)
(quoting Washington, 466 U S. at 688). There is a strong

presunption that counsel’s performance falls within the wi de range
of reasonable professional assistance, and “[a] conscious and
informed decisionontrial tactics and strategy cannot be the basis
for constitutionally ineffective assi stance of counsel unless it is
so ill chosen that it perneates the entire trial with obvious
unfairness.” Pratt, 142 F.3d at 231 (quoting Geen v. Johnson
116 F.3d 1115, 1122 (5th Cr.), wit of habeas corpus denied
118 S. C. 274 (1997)).

Because Brown’s attorney participated actively inthetrial in
sel ecting jurors and cross-exam ning W tnesses, the attorney acted
reasonably in deciding not to file a notion for a newtrial based
on his own ineffectiveness. Mreover, an attorney’ s decision not
to chall enge his own performance at trial, especially within seven
days of the wverdict, falls wthin the realm of reasonable
pr of essi onal judgnent. We cannot say that, in this case, tria
counsel’s failure to challenge his own performance falls “bel ow an
obj ective standard of reasonableness.” Pratt, 142 F.3d at 231.
Therefore, Brown has failed to show the deficient perfornmance on
the part of his trial counsel under the first prong of the
Washi ngton test.

Brown concedes that he cannot neet the Washington test for his



other alleged errors, because the record has not been sufficiently
devel oped. Therefore, the only prejudice he alleges requires us to
find that the attorney’s failure to challenge his own performance
constitutes deficient performance. Because Brown cannot neet the
“deficient performance” prong of the Washington test, we need not
reach Brown’s argunent that he is prejudiced by being limted to
pursuing his claim in a proceeding during which he is not
guaranteed the right to counsel. Because the record is not
sufficiently developed to allow this court fairly to evaluate the
merits of an ineffective assistance claim we dismss the claim
W thout prejudice to his right to raise it in a 28 US. C § 2255
motion. See United States v. Gaytan, 74 F.3d 545, 557 (5th Gr.),
cert. denied, 117 S. . 506 (1996).

B

Chi smcontends that the evidence is insufficient. Proof of a
conspiracy does not require direct evidence; an agreenent may be
inferred fromcircunstantial evidence, such as concert of action.
United States v. Schm ck, 904 F.2d 936, 941 (5th Gr. 1990). |If a
conspiracy is to be proved by circunstanti al evidence, each link in
the inferential chain nust be plainly shown. United States v.
Gal van, 693 F.2d 417, 419 (5th Gr. 1982). To establish the
of fense of bank robbery, the governnent nust prove that (1) an
individual or individuals (2) wused force and violence or
intimdation (3) to take or attenpt to take, (4) fromthe person or

presence of another, (5) noney, property, or anything of value



(6) belonging to or in the care, custody, control, managenent, or
possession of (7) a bank. United States v. McCarty, 36 F.3d 1349,
1357 (5th Gir. 1994).

A person who aids or abets the commssion of a crinme is
puni shabl e as a principal. See 18 U S.C. 8 2. To prove aiding and
abetting, the governnent nust show that the defendant (1)
associated with the crimnal venture; (2) participated init; and
(3) sought by action to make it succeed. United States v. Sal azar,
66 F.3d 723, 729 (5th Cr. 1995).

The evidence of Chismis guilt consisted of the follow ng
(1) co-conspirator Bylan Phoenix identified Chism as the nman who
brought the garbage bag; (2) Chismwas arrested with Wl ls and
Brown, two people identified as being involved in the robbery; and
(3) when arrested, Chism was wearing gold jewelry, and the
identified nmenbers of the bank robbery had purchased gold jewelry
shortly after the bank robbery. Chismcontends that each of these
facts can be expl ai ned.

First, Chismattenpts to discredit Phoenix’s testinony on the
ground that Phoenix was a convicted felon who had a notive to lie
to reduce his sentence. Chism contends that Phoeni x’s testinony
was not corroborated by any other evidence. No w tness before
during, or imedi ately after the robbery identified Chismas one of
t he robbers. Neither McCanpbell nor A quin identified Chismas one
of the robbers. Chi sm contends that Phoenix, in an attenpt to
protect a friend, could have substituted Chisms nanme for that of

the real bag man

10



Second, Chismcontends that the fact that he was arrested with
menbers of the conspiracy sone days |ater shows nothing nore than
an associ ation wth nenbers of the conspiracy, not participationin
the robbery. Proof of “nmere association” with persons involved in
crimnal activity is insufficient, by itself, to establish
participation in a conspiracy. Glvan, 693 F.2d at 420.

Third, Chismcontends that the fact that he was wearing gold
jewelry shows his vanity and not crimnal behavior. The jewelry
sal esman recogni zed Chism as soneone who had been to his flea
market but did not say when he had seen him The sal esman
produced no recei pts show ng that Chismhad purchased jewelry from
him Chismcontends that this evidence proves, at best, that Chism
and one of the bank robbers shopped at the sane flea market.

Al t hough there could be alternative explanations for the
evidence inplicating Chism arational jury easily could have found

Chism guilty beyond a reasonabl e doubt, considering the evidence

and the inferences to be drawn therefrom in the Ilight nost
favorable to the governnent. Testinony by a co-conspirator
fulfilling a plea bargain need not be corroborated by independent

evi dence. United States v. Hernandez, 962 F.2d 1152, 1157 (5th
Cir. 1992). Uncorroborated testinony of a co-conspirator, however,
that is incredible or otherw se insubstantial onits face will not
support a verdict. | d. This court has further defined
“Incredi ble” and “i nsubstantial” as neaning “so unbelievable onits
face that it defies physical |aws.” United States v. Gardea

Carrasco, 830 F.2d 41 (5th Cr. 1987).

11



Chi sm has not shown that Phoeni x’s testinony is incredible or
ot herwi se insubstantial on its face. Accordingly, the jury was
entitled to believe Phoenix and to convict Chism wthout any

corroborating evidence of quilt.

C.

Wells also questions the sufficiency of the evidence. Wen
considering a claim of insufficiency, we review the evidence to
determ ne whether a rational trier of fact, after considering the
evi dence and reasonable inferences drawn therefromin the |ight
nost favorable to the verdict, could have found the defendant
guilty beyond a reasonable doubt. United States v. WalKker,
148 F. 3d 518, 523 (5th Gr. 1998).

To establish a conspiracy, the governnent nust show (1) an
agreenent between two or nore persons (2) to conmit a crinme and
(3) an overt act conmtted by one of the conspirators in
furtherance of the agreenent. See United States v. Gay, 96 F.3d
769, 772-73 (5th Gr. 1996), cert. denied, 117 S.C. 1275 (1997).
“*To be convicted of conspiracy, defendants 'need not . . . have
commtted the crine that was its object.'” United States .
Manges, 110 F.3d 1162, 1177 (5th Cr. 1997) (quoting United States
v. Duvall, 846 F.2d 966, 975 (5th Cr. 1988)) (ellipses in
original), cert. denied, 118 S. C. 1675 (1998).

Wl | s does not contest the governnent’s assertion that Brown,
Chi sm and Phoeni x comm tted bank robbery or that he went into the

bank on the day of the robbery to determ ne whether there was

12



security and reported to his co-conspirators that there was no
security in the bank. Wl Is contends, however, that the conspiracy
ended when he, Brown, Chism and Phoenix left the bank after
deciding not to rob it because of the heavy flow of custoners.
Wells contends that Brown, Chism and Phoenix robbed the bank
pursuant to a conspiracy to which he was not a party.

Wel |s contends that because the indictnent alleged only one
conspiracy, the evidence created a variance that prejudiced his
rights. The primary considerations in determ ning whether the
evi dence supports a single conspiracy or nultiple conspiracies are
(1) the existence of a commopn goal; (2) the nature of the scheneg;
and (3) the overlapping of the participants in the various
deal i ngs. United States v. Morris, 46 F.3d 410, 415 (5th Grr.
1995) . W will affirmthe jury’'s finding that the governnent
proved a single conspiracy unless the evidence and all reasonable
inferences, examned in the Ilight nobst favorable to the
prosecution, woul d precl ude reasonable jurors fromfinding a single
conspi racy beyond a reasonabl e doubt. 1d. (citing United States v.
DeVarona, 872 F.2d 114, 118 (5th Cir. 1989)).

Under this test, reasonable jurors could find a single
conspi racy beyond a reasonabl e doubt. There was a comon goal to
rob a bank. Wlls played arole in this schene. He went into the
bank and reported to his co-conspirators that there was no
security. Relying on that information, WlIls's co-conspirators
returned to the sane bank that day and robbed it. Al the

participants in the “first” and “second” conspiracies were the

13



sane, except that Wells was not present when his co-conspirators
robbed the bank. “[T]here is no requirenent that every nenber nust
participate in every transaction to find a single conspiracy.”?
G ven these facts, reasonable jurors were not precluded from
finding a single conspiracy beyond a reasonabl e doubt.

A conspirator is liable for the crimnal acts of his co-
conspirator if (1) the substantive offense was commtted in
furtherance of the conspiracy and (2) the of fense coul d reasonably
have been foreseen to be a natural consequence of the unlawf ul
agreenent. United States v. WIlson, 105 F.3d 219, 221 (5th Gr.)
(citing Pinkerton v. United States, 328 U S. 640, 647-48 (1946)),
cert. denied, 118 S. C. 133 (1997). Because Wlls conspired to
rob a bank, he is liable for the robbery commtted by his co-
conspirators even though he was not present when the robbery was
comm tted.

Al t hough a conspirator may withdraw from the conspiracy and
avoid liability for acts subsequently commtted by his co-
conspirators, “[a] defendant is presuned to continue in a
conspiracy unless he nakes a substantial affirmative show ng of
w t hdrawal , abandonnent, or defeat of the conspiratorial purpose.”
United States v. Torres, 114 F.3d 520, 525 (5th Cr.), cert.
denied, 118 S. C. 316 (1997). To escape responsibility, Wells has

2 United States v. W/l son, 116 F.3d 1066, 1076 (5th Cir.), vacated for reh' g
en banc on other grounds, 123 F.3d 213 (5th Cir. 1997), cert. denied, 118 S. Ct.
704, cert. denied, 118 S. Ct. 857, cert. denied, 118 S. C. 1309 (1998), opi nion on
reheari ng en banc sub nom United States v. Brown, 1998 U. S. App. LEXI S 28613 (5th
Cir. Nov. 16, 1998).

14



the burden of proving that he took affirmative acts inconsistent
with the conspiracy and that these acts were communicated in a
manner reasonably calculated to reach his co-conspirators. See
id.; see also United States v. Devine, 934 F.2d 1325, 1335 (5th
Cr. 1991) (noting that withdrawal is not acconplished when the
defendant nerely states, in a taped conversation, “lI am not

involved in that anynore, ny partner has fled, he has left the

state.”). “[Mere cessation of activity in furtherance of the
conspiracy does not constitute withdrawal.” Torres, 114 F.3d at
525.

Wells did not take any affirmative acts inconsistent wwth the
conspiracy that would have put his co-conspirators on notice that
he wi shed to withdraw fromthe conspiracy. The only reason he was
not with his co-conspirators when they robbed the bank was because
he was at a job interview Even if Wlls had wished to w thdraw
fromthe conspiracy, it was probably too late. “Wthdrawal after
entering into the agreenent and t he conm ssi on of one or nore overt
acts pursuant thereto does not prevent a conspiracy conviction of
the wwthdrawing party.” United States v. Herron, 825 F.2d 50, 59
(5th Gr. 1987) (citing United States v. Jinenez, 622 F.2d 753 (5th
Cir. 1980), and 2 LAFAVE & Scort, SUBSTANTIVE CRIMNAL LAW § 6.5,
at 110-11 (1986)). Moreover, Wlls received $100 for his part in
t he schene.

In Herron, the defendant was charged with a conspiracy
involving failure to declare currency at the border. The defendant

claimed that he was exonerated because, at the last mnute, he

15



instructed his co-conspirator to file the custons report, an
instruction the co-conspirator disregarded. At this point, the
conspiracy had been entered into, and virtually all the all eged
overt acts had taken place. This court held that the jury was
entitled to find either that the instruction was feigned and not
intended to be followed or that it represented, at nost, a change
of heart after the conspiracy offense had been commtted.
Li kewi se, the jury in this case was entitled to find that Wlls’s
absence during the robbery, after he had al ready gone i nto the bank
and reported the |lack of security to his co-conspirators, did not
allow himto escape conviction.

AFF| RMED.
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