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PER CURIAM:*

Kathleen Buckley brought various state law claims against her
former employer, Southern Pacific Transportation Co. (“Southern
Pacific”), and her former supervisors, Rick Nelson and Buck
Clayton, in Texas state court.  Defendants claimed fraudulent
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joinder of nondiverse defendants (Nelson and Clayton) and removed
to federal district court, invoking diversity jurisdiction.
Buckley alleges that the district court erred in denying her motion
to remand and erred in dismissing several of her claims on the
merits.

In order to prove fraudulent joinder of nondiverse defendants,
the defendants must prove that the plaintiff has no possibility of
recovery in state court.  See, e.g., Sid Richardson Carbon &

Gasoline Co. v. Interenergy Resources Ltd., 99 F.3d 746, 751 (5th
Cir. 1996).  Buckley appeals the district court’s denial of her
motion to remand, arguing that a possibility exists that she could
recover from the defendants.  Although the district court found no
possibility of recovery on the claim of intentional infliction of
emotional distress, it also found a factual dispute on the claim of
retaliatory discharge.  Buckley alleges that this factual dispute
suggests she may recover, because retaliatory discharge may form
the basis of a claim for intentional infliction of emotional
distress.  Several Texas lower court decisions, which were issued
after the district court’s opinion, suggested that retaliation may
support this tort.  However, the Texas Supreme Court recently
rejected the claim that retaliation for reporting sexual harassment
is sufficiently “extreme and outrageous” to establish a claim for
intentional infliction of emotional distress.  Southwestern Bell
Mobile Sys., Inc. v. Franco, 971 S.W.2d 52, 54 (Tex. 1998).  We
find Buckley has no possibility of recovery against the individual
defendants for intentional infliction of emotional distress.
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Having reviewed the remaining appellant’s arguments and the
record, for the reasons given by the district court, we AFFIRM all
rulings by the district court. 


