IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20531
(Summary Cal endar)

VI VI AN GRI MES,
Pl ai ntiff-Appellant,

ver sus

CHARLES HERBERT; LEON PETTI S;
DANI EL BARNETT; and THE BQARD
OF TRUSTEES OF THE HOUSTON

| NDEPENDENT SCHOCL DI STRI CT,;

Def endant s- Appel | ees.

On Appeal fromthe United States District Court
for the Southern District of Texas
(No. H 96-CV-01356)

June 24, 1998
Bef ore W ENER, BARKSDALE, AND EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Plaintiff-Appellant Vivian Gines appeals the district court’s
grant of sunmmary judgnent in favor of Defendants-Appellees Charles
Her bert, Leon Pettis, Daniel Barnett, and the Board of Trustees of
the Houston |ndependent School District (“H SD') (collectively,
“appel l ees”), insisting that the court erred in concluding that she
had not asserted a violation to her substantive due process rights.

Finding no nerit in Ginmes’'s argunent, we affirm

"Pursuant to 5THORcU T RULE 47.5, the Court has deterni ned t hat
this opinion should not be published and is not precedent except
under the limted circunmstances set forth in 5THCQRcU T RULE 47. 5. 4.



Ginmes was a teacher at |saacs El enentary School, where Pettis
is the principal and Herbert is the area superintendent. She
alleges that Pettis sexually assaulted her on several occasions.
Ginmes asserts that in May 1994, Pettis “ran his hand over her
breast,” becane sexual ly erect, and nmade a crude conment. She al so
all eges that in January 1995, he grabbed her arm and jerked her
into a workroom at the school, pressed a fist above her right
breast, and threatened her. Pettis denies that he touched or
threatened G nes, but contends that Ginmes underwent a
“met anor phosi s” during a brief neeting and began yelling at hi mand
accusi ng hi mof pushing her. Imediately after this |ast incident,
Pettis contacted Herbert, who requested an investigation by H SD s
O fice of Professional Standards. A three-person team |led by
def endant Barnett, conducted a conprehensive investigation and
produced a sixty-four page report, but was unable to confirm or
di sprove Gines’s allegations.

Ginmes filed suit in Texas state court under 42 U.S.C. § 1983,
alleging that appellees violated her constitutionally-protected
liberty and property interests w thout due process of |aw She
al so asserted: (1) a state-law defamati on action against Pettis;
(2) an intentional infliction of enotional distress claimagainst
Herbert; and (3) a declaratory judgnent action, seeking a

declaration that H SD s i nvestigation of her assault charge agai nst



Pettis was fatally flawed.! The case was subsequently renpved to
federal district court and referred to a magi strate judge. Relying
on the magistrate judge’s recommendation, the district court
granted summary judgnent in favor of appellees on all clains and
entered a take-nothing judgnent against Gines.

The sole issue on appeal is whether Ginmes has a
constitutionally-protected liberty interest in “beingfree fromthe
fear of assault from her principal.” In concluding that such a
substantive due process right does not exist, the district court,
adopting the recommendati on of the magi strate judge, reasoned:

Wiile a liberty interest in a student’s right to bodily
integrity fromcontact by school personnel was recognized
in Doe v. Taylor 1.S.D., 15 F.3d 443 (5th Cr. 1994),
such an interest has not been extended to include a
teacher’s right to be free from physical attacks by co-
wor kers. The facts and reasoni ng under pi nni ng Tayl or and
simlar cases are clearly not present here. Simlarly,
the facts present here do not warrant application of
Scott v. Moore, 85 F.3d 230, 235 (5th Cr. 1996), which
held a municipality liable for i nadequate staffing of its
jail in the context of a sexual assault on a fenale
pretrial detainee by a nmale jailer.

As Plaintiff cannot state a liberty interest claim
agai nst Defendant Pettis, her clains agai nst Defendants
H SD and Herbert for “sanctioning” the alleged statenent
also fail. Defendants Herbert and H SD cannot be held
i abl e under a respondeat superior theory of liability.
Monell v. Dept. of Social Services, 436 U S. 658, 691

(1978). Plaintiff also has failed to allege the
“official policy” of H SD which caused the alleged
constitutional violation. ld.; Johnson v. WMbore, 958

F.2d 92, 94 (5th Gr. 1992).

After a de novo review of the record, the appellate briefs,

IGinmes did not assert a claimunder Title VIl of the Cvil
Ri ghts Act of 1964, 42 U.S.C. § 2000e et seq.
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and the applicable law, we reach the sane conclusion as did the
district court for the sane reasons articulated there.?
Consequently, the judgnent of the district court dismssing
Ginmes’'s actionis, in all respects,

AFF| RMED.

2Appel l ees maintain that even if Gines asserted a violation
of a protected liberty interest, they are shielded fromliability
by qualified immunity, as Ginmes’ s substantive due process “right
to be free fromfear of assault” by her enployer was not “clearly
established” at the tinme of the all eged m sconduct. Foster v. Gty
of Lake Jackson, 28 F.3d 425, 428-29 (5th Gr. 1994). G ven our
hol di ng that Gi nes has not asserted a protected |iberty interest,
we do not reach this issue, but do note that Gines never nentions
qualified imunity in her initial appellate brief.
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