IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20518
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JCE LQUI S CHAMPI ON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 96- CR- 255- 2)

Sept enber 30, 1998
Bef ore JOHNSON, DUHE, and STEWART, G rcuit Judges.
PER CURI AM *

Joe Louis Chanpion appeals his conviction for conspiracy to
possess, as wel | as ai di ng and abetting the possessi on of cocai ne base
withtheintent todistribute. Chanpionargues that thedistrict court
erred (1) by accepting the guilty verdict when the evidence was
insufficient to support the conviction, (2) inadmtting evidence of
Chanpi on’ s prior convictions of drugrelatedcrines, (3) by refusingto
grant amstrial after the prosecutor elicited an unwarned cust odi al
statenent fromawtness, and (4) infailingto properly instruct the

jury of the elenents of aiding and abetting.

Pursuant to 5th CR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5th QR R 47.5.4.



Chanpi on contends that the evidence presented at trial was
i nsufficient tosupport his conviction.! The standard under which this
court reviews a claimof legal insufficiency is whether “a rati onal
trier of fact could have found that the evidence establishes the
essenti al el enments of the of fense beyond a reasonabl e doubt.” United

States v. El-Zoubi, 993 F.2d 442, 445 (5th Gr. 1993) (citations

omtted). This standard | eaves the assessnent of thecredibility of the
W t nesses as well as the wei ght of the evidence within the exclusive
province of thejury. Seeid. Inreviewnganinsufficiencyclaim we
must consider the evidence in the |light nost favorable to the

governnent. See dasser v. United States, 315 U. S. 60, 80 (1942);

United States v. Bernea, 30 F.3d 1539, 1551 (5th Gr. 1994). After

careful anal ysis of therecord, we findthat the evidence was sufficient
to support areasonable juror’s finding of guilt beyond a reasonabl e
doubt on all of the essential elenents of charged offenses.

Chanpi on next argues that the court erredinadmtting evidence of
hi s past convictions for drug rel ated cri nmes under t he Federal Rul es of
Evi dence. See FED. R EviD. 404(b). Adm ssion of evidenceis revi ewed

f or an abuse of di scretion. See United States v. Bently-Smth, 2 F. 3d

1368, 1377 (5th Gr. 1993). Under this circuit’s | aw, Rul e 404(b)
evidence is adm ssible whenit isrelevant to anissue other than the
def endant’ s character and it possesses probative val ue which i s not

out wei ghed by unfair prejudice. See United States v. Beechum 582 F. 2d

898, 911 (5th Gir. 1978) (en banc). Specifically, evidence of other

The defendant conplied with FED. R CRM PrO. 29(c) to preserve
error on this point.



crinmes may be adm tted “when a def endant pl aces hisintent at i ssuein
a drug conspi racy case by pl eading not guilty. Thisis especiallytrue
when t he def endant cont ends he was nerely present at the scene of the

crime.” United States v. Wlwight, 56 F. 3d 586, 589 (5th Cr. 1995)

(citations omtted). Because Chanpion’ s intent was at i ssue and the
probati ve val ue out wei ghed any unfair prejudice, thedistrict court did
not abuse its discretion by admtting the prior convictions.
Chanpi on contends that the court erred by refusing to grant a
mstrial after the jury was permtted to hear testinony regardi ng an
unwar ned cust odi al statenment. Adistrict court’s failureto grant a
mstrial will warrant reversal only if the court abusedits discretion.

See United States v. Layne, 43 F. 3d 127, 134 (5th G r. 1995). Anotion

for mstrial should be granted when, view ng the record as a whol e,
thereis asignificant possibility that the evidence presented had a
substantial inpact on the verdict. See id. In this case, the
prosecutor elicitedtesti nony froma police officer that the def endant
admtted to possessing the keys to the car used in the drug sale.
Def ense counsel asked for and received acurativejuryinstruction. W
hol d t hat because the jury was appropriately instructedto disregardthe
stat enment and ot her evidence i nthe record establi shed ownershi p of the
car, the district court did not abuse its discretion in denying the
nmotion for mstrial.

Chanpionfinally argues that thejury instruction given on ai di ng
and abetting was i nsufficient. Because the defendant di d not object at
trial, wewll reviewthis clai munder the plain error standard. See

FEDR CRIM P. 52(b). Under this standard, this court may only reverse



if (1) thereis an error, (2) it is clear and obvious, and (3) it

affects the defendant’s substantial rights. See United States v.

Cal verley, 37 F.3d 160, 162-64 (5th Cr. 1994).
Wen adistrict court instructsajury, it has substantial |atitude
inwordingtheinstructionsolongasitisacorrect statenent of the

|aw and fairly covers the issues in the case. See United States v.

Masat, 948 F. 2d 923, 928 (5th G r. 1991). Inthis case, theinstruction

given to the jury was a correct statenent of the | aw of aiding and

abetting. See United States v. Harris, 25 F. 3d 1275, 1279 (5th Cr.
1994); «cf. United States v. Neal, 951 F. 2d 630, 633 (5th Cr. 1992)

(recitinga substantially simlar jury instruction as an exanpl e of an
ai di ng and abettinginstruction). Therefore, thedistrict court did not
plainly err.

AFF| RMED.



