UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20490

METROPOLI TAN LI FE | NSURANCE COMPANY,
Pl ai ntiff-Counter Defendant-Appell ee,
ver sus
HADEN & COWPANY; CHARLES M HADEN, JR ,
Def endant s- Count er C ai mant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(H96- CV-1139)

Septenber 9, 1998
Before POLI TZ, Chief Judge, JONES, and DUHE, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

This case concerns a |andlord-tenant dispute between
Metropolitan Life I nsurance Conpany (“MetLife”), the |l andl ord, and
Charles M Haden, Jr. and Haden & Conpany (collectively “Haden”),
the tenant. MetLife sued Haden to recover unpaid rent, and Haden
count ercl ai ned on various grounds. The district court (i) granted
MetLife a stay of discovery pending the resolution of all
di spositive notions, (ii) granted MetLife's notion for judgnent as
a matter of law on its breach of contract claim and (iii)

di sm ssed Haden’' s countercl ai n8 under Federal Rule of Civil

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Procedure 12(b)(6). Haden appeals all three rulings. W affirmin
part but vacate and remand the prom ssory estoppel claim
. EACTS
A.  Background

In May 1989, Haden and MetLife entered into a conmerci al
| ease agreenent (“Lease”) for office space in the Post Gak Park
Buil ding in Houston, Texas. The term of the Lease extended from
Septenber 15, 1989, to January 15, 1995. The nonthly rent was
$6773.97. The Lease gave Haden the option to renew the Lease for
an additional five years if notice was given by January 15, 1994.
Haden never gave MetLife such notice.

In early 1995, Haden and MetLife entered into a First
Amendnent to the Lease. The First Amendnent incorporated the terns
of the Lease, extended the Lease’s term to April 15, 1995, and
increased the nonthly rent to $8,953.00. It al so acknow edged t hat
MetLife was not in breach of the Lease. After April 15, 1995,
Haden becone a holdover nonth-to-nonth tenant with MetLife's
consent . However, from August 1995 until January 1996, when it
vacated the prem ses, Haden did not pay any rent to MetlLife.

On Cctober 13, 1995, MetLife notified Haden that it was
in default on the Lease and that MetLife had elected to term nate
the Lease as of Novenmber 15, 1995. On Novenber 15, 1995, MetlLife
notified Haden that (i) the Lease was term nated, (ii) Haden owed
$31, 706.64, (iii) any holdover beyond this date was wthout

MetLife s consent, and (iv) such a hol dover woul d subj ect Haden to



liability for double rent pursuant to the Lease. On January 22,
1996, Haden vacated the premses wthout paying any of the
out standi ng rent or other charges owed.

B. Haden's Version of Events

Haden clains that it initially anticipated vacating the
prem ses when the Lease expired in January 1995. 1In this regard,
on Septenber 12, 1994, it hired a commercial real estate broker,
Crai g Beyer, to negotiate | easing new office space. Haden all eges
that a m nimum of four nonths was necessary for it to |ocate and
acquire the anount and quality of office space it needed.

Coi ncidentally, on Septenber 13, 1994, David Lakin, an
agent for PM Reality Goup, sent a letter to Haden offering to
negoti ate an extension of the Lease on MetlLife's behalf. Haden
all eges that because it had invested $30,000 in inproving its
prem ses during the course of the |lease, it authorized Beyer to
negotiate with Lakin. On Cctober 7, 1994, Lakin sent Haden a
proposal for a newlong-termlease, which explicitly stated that it

was not intended to be binding and could be withdrawn at any tine.?

2 Specifically, the proposal stated:

This proposal is not intended to be a legally
bi ndi ng agreenent. Not hi ng contained herein shall be
used ore [sic] relied wupon by either party hereto in any
evi dentiary manner, or otherw se, to subsequently attenpt
to denonstrate that the parties hereto have entered into

any binding agreenent or for any other purpose. It is
the intent of parties that no such legally binding
agreenent shall exist unless and until a formal and

definite | ease agreenent has been negotiated, drafted,
approved by the appropriate corporate officer .
Whil e the parties nmay conmence or continue negot|at|ons
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Haden al | eges that, based upon this proposal, it stopped its search
for new office space, anticipating entering into a new |long-term
|ease with MetLife. However, despite repeated attenpts to close
t he deal and continued prom ses fromMetLife that a |l ong-terml ease
was forthcom ng, MetLife allegedly avoided closing. Then, MetLife
allegedly insisted that the First Arendnent be signed prior to the
execution of any |long-term| ease.

According to Haden, after the expiration of the First
Amendnent, MetLife continued to promse a long-termrenewal. On
June 15, 1995, Lakin and Beyer net and di scussed the terns of a new
long-term |l ease. Haden alleges that at this neeting the parties
agreed on terns for a new seven-year |ease. According to Haden
Lakin also specifically promsed that a witten |ease would be
signed in “a day or so.”® No witten | ease was forthcom ng.

Bet ween March and July of 1995, Haden made what it terns

“subst anti al conputer purchases” totaling approxi mately $24, 890. 93.

relating to the proposed transaction described in this
proposal , each party reserves the right to term nate such
negotiations at any tine, with or wthout cause and for
any reason, without any liability to the other party.

® In a post-oral argunent letter to the court, MetLife now
apparently admts that Lakin prom sed that MetLife would enter into
a new lease with Haden based upon the terns Lakin and Beyer
di scussed. MetLife argues, however, that Lakin did not have
authority to bind MetLife. Rather, MetLife contends, Lakin was its
agent to negotiate the terns of a new | ease, but not to enter into

the | ease. “At nost, M. Lakin could nerely represent that he
woul d take the discussed terns back to MetLife to see if the terns
were acceptabl e. Haden & Conpany’s allegations, therefore,

establish at nost an agreenent to agree that is unenforceable in
Texas without regard to the statute of frauds.”
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Fol | ow ng the June 15 neeting, Haden also alleges that it incurred
| abor expenses of $5,472.27 related to inproving or repairing its
conmput er network system

In Septenber 1995, Haden l|earned that MetLife was
negotiating with Cray Conputer Corporation to |ease the office
space occupi ed by Haden. Haden contacted MetLife and was al |l egedly
informed that MetLife would not honor the terns of the |ease
previously agreed to on June 15, 1995, but that MetLife would enter
into new negotiations with Haden. At sone l|later date, a neeting
was schedul ed for Decenber 28, 1995, but it never took place. On

January 6, 1996, Haden was served with MetLife's “Conplaint in

Forcible Detainer,” giving it ten business days to vacate the
prem ses. Because Haden allegedly needed four nonths to find
suitable new |ease space, it clains to have been forced by

MetLife s actions (1) to rent prem ses that were considerably nore
expensive than at the Post Gak Park Building, (2) to incur
significant renovation expenses because the new prem ses were ill -
suited to Haden’s needs, and (3) as a to result, to suffer | ost
profits during the renovation peri od.
C. The Lawsuit

On April 9, 1996, MetlLife filed the instant |awsuit
claimng breach of contract and seeking unpaid rent and other
contractual danmages. Haden answered that it was, in fact, MetLife
that had breached the Lease by failing to renew the Lease. Haden

al so counterclainmed for promssory estoppel, fraud, negligent



m srepresentation, Deceptive Trade Practices Act (DTPA) viol ati ons,
and civil conspiracy.

MetLife filed a notion for sunmary judgnent on its breach
of contract claimand a notion to dism ss Haden's counterclai ns.
On Novenber 7, 1996, the district court stayed the parties’
di scovery pending the court’s ruling on all dispositive notions.
On January 8, 1997, the district court granted summary judgnment to
MetLife onits contract claimand di sm ssed Haden's countercl ai ns.

1. ANALYSI S
A. MetLife's Caim Breach of the Lease

The district court found that Haden breached its Lease
with MetLife by failing to pay rent, and it granted judgnent as a
matter of lawto MetLife on this claim This court reviews a grant
of summary judgnent de novo, viewing all facts in the |ight nost
favorable to the nonnovant. See Houston v. Holder (In re Omi
Video, Inc.), 60 F.3d 230, 231 (5th Gr. 1995). Summary judgnent
i's appropriate when there i s no genuine i ssue of material fact and
the novant is entitled to judgnent as a matter of |law. See id.

Met Li fe argues convi nci ngly that Haden breached t he Lease
as a matter of law. Under Texas |law, the elenents of a breach of
contract claimare: (1) the existence of a valid contract; (2) that
the plaintiff performed or tendered performance; (3) that the
def endant breached the contract; and (4) that the plaintiff was
damaged as a result of the breach. See Hussong v. Schwan’s Sal es

Enters., Inc., 896 S.W2d 320, 326 (Tex. App.-—Houston [1st D st.]



1995, no wit). No party disputes that Haden, while remaining a
tenant of the Post Oak Park Building, failed to pay rent from
August 1995 to January 1996, as well as ot her charges due and ow ng
for its hol dover tenancy. Therefore, Haden breached the Lease as
a mtter of law, and MetLife is entitled to danages unl ess Haden i s
correct that MetlLife breached the Lease first. See Hernandez v.
@Qul f Goup Lloyds, 875 S.W2d 691, 692 (Tex. 1994) (holding that
when one party materially breaches a contract, the other is excused
from performance under the contract); Dallas Mt. Cr. v. The
Swing, Inc., 775 S.W2d 838, 842 (Tex. App.-ballas 1989, no wit)
(“I9ne who has broken a contract hinself cannot recover on it.”)
(citing Joseph v. PPG Indus., Inc., 674 S.W2d 862, 867 (Tex
App. —Austin 1984, wit ref’d n.r.e.)); cf. Bieganowski v. El Paso
Med. Ctr. Joint Venture, 848 S.W2d 361, 362 (Tex. App.—El Paso
1993, wit denied) (“One who has breached a contract by failure to
pay rent . . . cannot recover for an alleged breach of the sane
contract by the other party).

Haden argues that MetLife was required under the terns of
the Lease to renew the Lease for an additional five years. This is
true, but only if Haden gave MetLife notice of its intent to renew
by January 15, 1994. Al parties agree that Haden did not give
such notice. Therefore, MetLife' s failure to renew the Lease can
in no way be interpreted as a breach of the terns of the Lease.
Cf. Hush Puppy, Inc. v. Cargill Interests, Ltd., 843 S.W2d 120,
122 (Tex. App.—TFexarkana 1992, no wit) (holding that options to



renew a |lease for an additional term nmust be exercised strictly
according to the option provisions) (citing Zeidman v. Davis, 342
S.W2d 555 (Tex. 1961)).

Haden responds that MetLife wai ved t he notice requirenent
by offering to negotiate an extension of the Lease in Septenber
1994. A party waives a right when it intentionally relinquishes
that right or engages in intentional conduct inconsistent wth
claimng the right. See Tenneco Inc. v. Enterprise Prods. Co., 925
S.W2d 640, 643 (Tex. 1996). MetLife never acted inconsistently
wWth the Lease’s renewal terns and, therefore, did not waive its
right tonotice. It was entirely consistent with the Lease's terns
for MetLife to offer to negotiate a | ease extension with Haden in
Septenber 1994. The Lease’s renewal provisions did not state that
MetLife would not renew the Lease unless it received one year’s
notice; rather, it stated that MetLife was not required to renew
the Lease w thout one year’s notice. No interpretation of the
facts as pl eaded supports a finding that MetLife waived the Lease’s
notice provision. Haden's waiver argunent is utterly neritless.

Therefore, the district court’s grant of judgnent as a
matter of law to MetLife on its breach of contract claim is
af firmed.

B. Haden’s Counterclains

The district court dism ssed all of Haden’ s countercl ai ns

on a Rule 12(b)(6) notion. This court reviews a dism ssal on the

pl eadi ngs de novo, applying the sanme standard as the district



court. See Truman v. United States, 26 F.3d 592, 593 (5th Gr.
1994). “Accordingly, we accept the well-pleaded all egations in the
conplaint as true, and we construe those allegations in the Iight
nmost favorable to the plaintiff.” ld. at 594. Dismssal is
appropriate “only if it appears that no relief could be granted
under any set of facts that could be proven consistent with the
allegations.” Rubinstein v. Collins, 20 F.3d 160, 166 (5th Cr.
1994). “A notion to dismss under Rule 12(b)(6) ‘is viewed with
disfavor and is rarely granted.”” Lowey v. Texas A& Univ. Sys.,
117 F. 3d 242, 247 (5th Gr. 1997) (quoting Kaiser Al um num & Chem
Sal es v. Avondal e Shipyards, 677 F.2d 1045, 1050 (5th Gr. 1982)).
(1) Promssory Estoppel

Haden argues that on June 15, 1995, MetLife orally
prom sed to sign a new seven-year |ease wth Haden. The Texas
statute of frauds requires that “a | ease of real estate for a term
| onger than one year” nmust be in witing. Tex. Bus. & Cou CobE ANN.
8§ 26.01(b)(5) (Vernon 1987). C(bviously, a seven-year |lease falls
within the statute of frauds.

Under Texas |aw, however, prom ssory estoppel excepts
certain contracts falling within the statute of frauds from bei ng
unenf or ceabl e. See Nagle v. Nagle, 633 S . W2d 796, 800 (Tex.
1982); “Moore” Burger, Inc. v. Phillips Petroleum Co., 492 S. W 2d
934 (Tex. 1972). “[Clourts will enforce an oral prom se to sign an
instrument conplying with the Statute of Frauds if: (1) the

prom sor should have expected that his promse would lead the



prom see to sonme definite and substantial injury; (2) such an
injury occurred; and (3) the court nust enforce the promse to
avoid injustice.” Nagle, 663 S.W2d at 800 (citing “Mbore”
Burger, 492 S.W2d at 937); see also Collins v. Allied Pharmacy
Managenent, Inc., 871 S.W2d 929, 936 (Tex. App.-—Houston [14th
Dist.] 1994, no wit).* Specifically, the elenents of prom ssory
estoppel are: (1) a promse; (2) foreseeability of reliance on the
prom se by the prom sor; and (3) substantial detrinmental reliance
by the prom see. See English v. Fischer, 660 S.W2d 521, 524 (Tex.
1983); Collins, 871 S.W2d at 937. The burden of establishing
prom ssory estoppel rests upon its proponent, not on the party who
has established a statute of frauds bar to enforcing a contract as
a matter of |[|aw See “Moore” Burger, 492 S.W2d at 936-37,
Collins, 871 S.W2d at 936.

Haden alleges that on June 15, 1995, Beyer and Lakin
agreed to the terns of a seven-year renewal |ease and that Lakin

specifically promsed that a new | ease would be signed within “a
day or two.” Haden also contends that it substantially and
detrinentally relied on this prom se. For purposes of reviewing a
12(b) (6) dism ssal, Haden has clearly alleged the basic el enents of
a prom ssory estoppel claim Therefore, the issue before this

court i s whether, accepting all of Haden’s wel |l -pl eaded al | egati ons

4 The prom ssory estoppel exception to the statute of frauds
is specifically Iimted, however, to cases where the prom se was
“tosignawitten agreenent which itself conplies with the Statute
of Frauds.” Nagle, 663 S.W2d at 800 (quoting “Moore” Burger, 492
S.W2d at 940).
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as true, any relief could be granted to Haden under any set of
facts that could be proven consistent with its allegations. Haden
argues that it reasonably relied on MtLife’'s promse to its
substantial detrinment when it (1) purchased approxi mately $30, 000
in new conputer equipnment and wring from March to July of 1995,
expecting to remain a tenant of the Post Gak Park Buil di ng; and (2)
was evicted fromits premises in January 1996, w thout the needed
four nonths to find appropriate new office space. This hurried
departure forced Haden to pay higher rent, expend funds to
refurbish the new office space, and suffer lost profits. The
district court found that Haden's all eged | osses neither were nade
in reasonabl e reliance on MetLife’'s prom se nor constituted action
or forbearance of a definite and substantial character.

Regar di ng Haden’ s rel ocati on expenses, we agree with the
district court. MtLife s alleged promse to sign a new | ease was
made on June 15, 1995. On October 13, 1995, MetLife informed Haden
that it had elected to term nate the | ease as of Novenber 15, 1995,
because Haden was in default for failure to pay rent. This was a
clear signal to Haden that MetLife was renouncing its alleged
prom se, and yet Haden took no steps within the next three nonths
to locate new office space. Even after MetLife infornmed Haden on
Novenber 15, 1995, that the Lease was term nated, Haden still took
no steps to locate new office space. No reasonable trier of fact

could conclude that Haden's actions in this regard were in
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reasonable reliance on MetLife's alleged — and subsequently
renounced — prom se of June 15.

Regar di ng Haden’ s conput er expenses, we di sagree with the
district court. Haden contends that between March and June 8 of
1995, it spent approximately $17,669.11 on conputer equi pment for
its office space in the Post QGak Park Buil ding. Because Haden
specifically alleges that its reliance is based upon MetLife’'s June
15 prom se, these expenses cannot have been incurred in reliance on
that prom se. However, Haden al so contends that after the June 15
neeting it expended an additional $7,222.32 on conputer equi prment
as well as $5,472.27 on |abor expenses related to “the network
system” These two sums together ($12,694.59) conme close to
equal i ng Haden’s rent paynents for one and a hal f nonths.

It is al so possible that Haden can prove it was required
to pay higher rent after relocation than it woul d have paid under
a | ease consistent with the June 15 terns, even after discounting
for Haden’s failure tinely to begin seeking other business space.

Wthout any discovery or evidentiary devel opnent, we
cannot say that Haden has not alleged facts sufficient to overcone
a 12(b)(6) notionto dismss. Wth further factual devel opnent, it
is not beyond all doubt that no relief could be granted to Haden
under any set of facts that could be proven consistent with its
al | egati ons. The losses to a snmall, independent business that

Haden asserts are not necessarily insubstantial, and Haden's
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all eged reliance is not necessarily unreasonable based only upon
Haden’ s noti ce pl eadi ngs.

Therefore, the district court is reversed as to its
dismssal on the pleadings of Haden’s prom ssory estoppe
counterclaim Wile it is far fromobvious that Haden w || prevai
on remand after discovery has occurred, Haden has alleged facts
sufficient to pass the 12(b)(6) hurdle.

(2) Fraud

Haden’s fraud claim is based on MetlLife's alleged
repeated deceitful promses to enter into a new long-term | ease
w th Haden. “A fraud cause of action requires ‘a material
m srepresentati on, which was fal se, and which was either known to
be fal se when made or was asserted w thout know edge of its truth,
whi ch was intended to be acted upon, which was relied upon, and

whi ch caused injury. Fornosa Plastics Corp. v. Presidio Eng’'rs
& Contractors, Inc., 960 S.W2d 41, 47 (Tex. 1998). The district
court dism ssed Haden’s fraud claim on three grounds: (1) Haden
failed to state a claim for fraud because it did not allege the
breach of a noncontractual duty; (2) absent a fiduciary or
confidential relationship, the failure to disclose information
(i.e., that MetLife was negotiating with Cray Conputer Corp.) is
not actionable as fraud; and (3) Haden’s fraud clai mwas barred by
the statute of frauds. On appeal, Haden chall enges the district

court’s ruling that its fraud claimwas barred by the statute of

frauds because the claimsounded in contract rather than tort.
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As a general rule, plaintiffs cannot turn what are
essentially contract clains into tort clainms by artfully pleading
their causes-of-action and danages. See Fornosa, 960 S. W 2d at 44-
46; Sout hwestern Bell Tel ephone Co. v. DelLanney, 809 S.W2d 493
(Tex. 1991). Determning whether a claimlies in contract or tort
requi res an exam nation of the nature of the alleged injury and the
source of the breached duty. See Fornosa, 960 S.W2d at 45.
Cenerally, if the only danmages clained are the econom c | osses
caused by the defendant’s failure to performthe contract, then the
action sounds in contract. See id.; DelLanney, 809 S.W2d at 494-
95; Leach v. Conoco, Inc., 892 S.W2d 954 (Tex. App.--Houston [ 1st
Dist.] 1995, wit dismidwo.j.).

Significantly, however, the Texas Suprene Court recently
exam ned a claim for fraudul ent inducenent to contract, holding
that tort damages can be recovered for a such a claim absent an
injury that is distinct fromany perm ssible contractual damages.
See Fornpbsa, 960 S.W2d at 46-47. Al t hough the holding was
expressly limted to a claimfor fraudul ent inducenent, the court
stated in reaching its decision that

[t]his Court has al so repeatedly recogni zed that a fraud
cl ai mcan be based on a prom se nmade with no i ntention of
perform ng, irrespective of whether the promse is |ater
subsuned within a contract. For exanple, in CimTruck
& Tractor Co. v. Navistar Int'l Transp. Corp., 823 S. W 2d
591, 597 (Tex. 1992), we noted: “As a general rule, the
failure to performthe terns of a contract is a breach of
contract, not a tort. However, when one party enters
into a contract with no intention of performng, that
m srepresentation may give rise to an action in fraud.”
Simlarly, in Spoljaric v. Percival Tours, Inc., 708
S.W2d 432, 434 (Tex. 1986), we held that a fraud claim
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coul d be maintai ned, under the particular facts of that

case, for the breach of an oral agreenent to pay a bonus

because a “promse to do an act in the future is

actionabl e fraud when nade with the i ntenti on, design and

pur pose of deceiving, and with no intention of performng

the act.” Accord T.0O Stanley Boot Co. v. Bank of El

Paso, 847 S.W2d 218, 222 (Tex. 1992); Stanfield wv.

O Boyl e, 462 S.W2d 270, 272 (Tex. 1971).
ld. at 46-47. The court also stated that “[a] prom se of future
performance constitutes an actionable m srepresentation if the
prom se was nade with no intention of performng at the tine it was
made.” 1d. at 48 (citing Schindler v. Austwell Farners Coop., 841
S.W2d 853, 854 (Tex. 1992)).

Numerous Texas courts of appeals had held prior to
Fornobsa that a fraud clai msounds in contract al one when the only
injury alleged is contractual economc | oss. See, e.g., Leach, 892
S.W2d at 960; Collins, 871 S.W2d at 935-36. Fornobsa, however,
expressly rejected that aspect of these cases® and, but for the
statute of frauds, would breathe newlife into Haden's fraud claim
Haden has alleged that MetLife’'s June 15 promse was both a
material msrepresentation known to be false when nmade and was
relied upon by Haden to its detrinent.
But even if true, those facts prove only that Haden and

MetLife had an oral contract. Texas |aw appears clear that as the
very purpose of the statute of frauds is to prevent fraud in oral

transactions, common |law fraud is barred by the statute. See

Nagl e, 633 S.W2d at 800-01; Collins, 871 S.W2d at 935; Wbber v.

The expressly rejected cases include, e.g., Barbouti v.
Munden, 866 S. W 2d 288, 293-94 (Tex. App.--Hou [14th Dist.] 1993).
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MW Kellogg Co. 720 S.W2d 124, 128 (Tex. Cv. App.--Hou. [14th
Dist.] 1986 wit ref’d n.r.e.). “Application of the statute of
frauds to a contract vitiates a fraud claim based on the sane
facts.” Collins, 871 S.W2d at 935; see also Anerican Nat. Ins. v.
Intern. Bus. Mach., 933 S.W2d 685, 689 (Tex. App.--San Antonio
1996, wit denied) (no recovery for fraud on contract barred by
statute of frauds). Fornosa neither dealt wth nor appears to cast
doubt on this proposition. W conclude that Haden's fraud claimis
barr ed.
(3) Negligent M srepresentation

In contrast to clains of fraud, the Texas Suprene Court
has clearly stated that a claimfor negligent m srepresentation can
proceed only if thereis an injury to the plaintiff independent of
his contractual damages. See D.S. A, Inc. v. Hllsboro | ndep. Sch.
Dist., No. 97-0631, 1998 W. 531686, at *2 (Tex. Aug. 25, 1998).°
In addition, “[n]egligent msrepresentation nmay not be used to
circunvent the statute of frauds.” Collins, 871 S.W2d at 936
(citing Federal Land Bank Ass’'n v. Sloane, 825 S . W2d 439, 442
(Tex. 1991)).

Because Haden's all eged danages all stemdirectly from
its econom c | osses under either the all eged renewal | ease of June
15, 1995, or other alleged oral promses to contract, Haden's

negligent msrepresentation claimsounds in contract alone. See

5Thi s opi ni on has not yet been rel eased for publication by the
Texas Suprene Court and is, therefore, subject to change or
wi t hdr awal .
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D.S. A, Inc., supra. Because Haden’s negligent m srepresentation
claimsounds in contract, it is barred by the statute of frauds.
See Leach, 892 S.W2d at 960; Collins, 871 S.W2d at 935- 36.
(4) DTPA
The Texas Suprene Court held in Crawford v. Ace Sign

Inc., 917 S.W2d 12 (Tex. 1996), that “an all egati on of nere breach
of contract, w thout nore, does not violate the DITPA.” Fornosa,
960 S. W2d at 46; see al so Ashford Dev., Inc. v. USLife Real Estate
Servs. Corp., 661 S.W2d 933, 935 (Tex. 1984) (“An allegation of a
mere breach of contract, wthout nore, does not constitute a
‘fal se, msleading or deceptive act’ in violation of the DTPA ).
Agai n, because Haden's alleges no danages independent of its
contractual injuries, Haden’'s DTPAclaimis essentially a breach of
contract claim |In addition, representations that one w !l fulfill
a contractual duty which one later fails to perform does not
constitute msrepresentation, but rather the breach of a
contractual duty. See Fornosa, 960 S.W2d at 46. Therefore
Haden’s DTPA claimis barred by the statute of frauds because it is
fundanental |y based on an oral contract for a seven-year renewal
| ease. See Keriotis v. Lonmbardo Rental Trust, 607 S.W2d 44, 46
(Tex. App.-—Beaunont 1980, wit ref’d n.r.e.) (“[B]Joth the alleged
m srepresentation and the damages sought support the concl usion
that plaintiff is attenpting to recover danages for failure to
perform an oral prom se governed by the statute of frauds. No

col l ateral agreenent whatever is alleged or proved and no attenpt
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is made to establish any acts other than the prom se to convey and
the failure to do so.”).
(5 Gvil Conspiracy
Haden does not appeal the district court’s dismssal of
its civil conspiracy claimand, therefore, this issue is not before
the court.

11, CONCLUSI ON

For the foregoi ng reasons, we affirmthe district court’s
grant of judgnent as a matter of lawto MetLife and its di sm ssal
of Haden’ s fraud, negl i gent m srepresentation and DTPA
count ercl ai ns. W reverse the district court’s dismssal of
Haden’ s prom ssory estoppel counterclaim On remand, the district
court shall permt the parties discovery as necessary to proceed on
the claimremaining in this case.

AFFI RVED | N PART, VACATED I N PART, and REMANDED
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