IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20453
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

GRATI NI ANO TOVAR- VALENCI A, al so known as Carl os Al berto,
Ram rez-Hurtado, al so known as Gratini ano Tovar Val enci a,

Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H97-CR-5
February 11, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Gratiniano Tovar-Val encia appeals his guilty-plea conviction
for being found unlawfully in the United States after having been
previously convicted of an aggravated felony and deported, in
violation of 8 U S.C. 8§ 1326. He argues that his guilty plea was
not intelligently and voluntarily given because the district court

varied fromthe procedures set forth in Fed. R Cim P. 11, and

these variances affected his substantial rights. As nmandated by

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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United States v. Johnson, 1 F.3d 296, 302 (5th Gr. 1993)(en banc),
the record, the transcripts, and the briefs of the parties have
been carefully exam ned to see whether error was commtted and if
so, whether that error was harnful

Specifically, Tovar-Valencia argues that the district court
failed to advise him of his Fifth Amendnent right not to plead
guilty. The district court tw ce asked Tovar-Val enci a whet her he
was choosing not to have a trial by jury, and pointed out that he
had a Fifth Anmendnent right to remain silent and not to testify or
gi ve statenents against his best interest. This is not a variance
fromthe letter or the spirit of Rule 11. See United States v.
Henry, 113 F.3d 37, 42 (5th Gr. 1997).

Tovar -Val enci a al so argues that the court’s failure to nention
the effect of the Sentencing Quidelines and failure to informhim
of the effects of violation of the conditions of supervised rel ease
af fected his substantial rights.

While the district court may have erred in failing to descri be
the effects of the Sentencing Quidelines and supervised rel ease,
that does not nean that these were harnful errors. See United
States v. Tuangmaneeratmun, 925 F.2d 797, 804 (5th Cr. 1991);
United States v. Herndon, 7 F.3d 55, 57 (5th Cr. 1993).

Tovar-Valencia has not argued that either of these two
failures affected his decision to plead guilty. At the Rule 11
col l oquy, Tovar-Valencia was inforned that the nmaxi mum sentence

woul d be twenty years. There is no show ng that know edge of the
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effect of the sentencing guidelines would have affected his
decision to plead guilty. Details concerning the effects of
supervised release may well have been irrelevant, given the
I'i kel ihood that Tovar-Val encia wi |l again be deported upon rel ease.
See United States v. Steele, No. 93-1910, slip op. at 2-3 (5th Cr
Sept. 22, 1994) (unpublished)(copy attached); see also 5th Cr.
R 47.5.3 (unpublished opinions issued before January 1, 1996, are
precedent).

Tovar-Val encia al so argues that the district court failed to
advi se himof his Sixth Amendnent right to assi stance of counsel at
trial whether or not he could afford an attorney, the right to
confrontation, and the right to cross-exam nation, and he argues
that had he been advised by the court of these rights, he m ght
have decided to go to trial

Tovar-Valencia was found in the United States after having
been deported, and he had previously been convicted of an
aggravated felony as defined by the Inmgration and Naturalization
Act. The evidence that he had commtted the offense of which he
was convicted was strong. See United States v. Bond, 87 F.3d 695,
702 (5th Cir. 1996). There is no great |ikelihood that had he been
informed of his Sixth Amendnent rights, he would have chosen to go
to trial; therefore, the court’s failure to advise him of these
rights was harmess error. See Henry, 113 F.3d at 42.

AFFI RVED.



