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PER CURI AM *

Thi s appeal presents only one issue: whether Todd Shi pyards
Corporation established jurisdiction in district court under the
federal officer renoval statute, 28 U. S. C. 8§ 1442(a)(1), concerning
an action for gross negligence filed in Texas state court. W

AFFI RM

Pursuant to 5TH CR. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



From 1939 to 1951, Earl W Cdenents was enployed as a
boi |l ermaker by Todd in its Gal veston, Texas, shipyard. He died in
1995, at age 87, from pul nonary asbestosis, which he allegedly
acquired from exposure to asbestos products while so enpl oyed.

Todd’ s Gal veston shipyard repaired, refitted, and converted
vessels. Prior to the United States entering World War I, Todd
did both commercial work for private parties and contract work for
the United States Maritine Conm ssion. After the United States
entered the war, Todd worked al nbst exclusively under governnent
contract on ships owned or operated by the Navy, Arny, or United
States Maritinme Conm ssion.

In this regard, all work perforned on the vessel s was subj ect
to specifications, as well as health and safety standards, issued
by the Governnent. Additionally, governnent inspectors nonitored
and i nspected the work done on the ships and materials used. And,
upon conpl etion of a vessel, the Governnent conducted dock and sea
trials to ensure that the work confornmed to contract
speci fications.

Suit was filed against Todd in 1994 in Texas state court. In
August 1995, there were four interventions, including by denents’
w dow and daughter (Appellants). Each intervention concerned
different enploynent periods, occupations, and di seases. Two of
the intervenor groups, including Appellants, alleged asbestos

exposure between 1939 and 1968.



I n Septenber 1995, Todd renoved all of the clains to federal
court. Wth regard to Appellants, Todd renoved pursuant to the
federal officer renoval statute, 28 U S. C. 8§ 1442(a)(1).

The plaintiffs noved to renmand, contending that the district
court | acked jurisdiction because: the cases arose under the Texas
Wor kers’ Conpensati on Act and were non-renovabl e under 28 U . S.C. 8§
1445(c); Todd had failed to establish jurisdiction under §
1442(a) (1) as to Appellants and another intervenor; and Todd had
failed to state a basis for renoval as to the original plaintiffs
and ot her intervenors. The district court denied the remand noti on
as it related to the Appellants and another intervenor, ruling
jurisdiction had been established under 8§ 1442(a)(1).

As to Appellants, Todd then successfully noved for summary
judgnent on the basis that their clains were discharged by Todd’ s
bankr upt cy.

1.

At issue is only whether the district court erred in refusing
to remand. The federal officer renoval statute, 28 US. C 8§
1442(a) (1), permts renoval by “[a]ny officer of the United States
or any agency thereof, or person acting under him for any act
under color of such office....” W review de novo the denial of a
remand notion. See, e.g., Sherrod v. Anerican Airlines, Inc., 132
F.3d 1112, 1117 (5th Cr. 1998); Allen v. R&H Ol & Gas Co., 63
F.3d 1326, 1336 (5th GCr. 1995).



The Suprene Court, in one of its many exani nations of §
1442(a) or its predecessors, has stated that the purpose of the
federal officer renoval statute is found in the notion that
the Federal Governnent can act only through
its officers and agents, and they nust act
wthin the States. If, when thus acting, and
wthin the scope of their authority, those
of ficers can be arrested and brought to trial
in a State court, for an alleged offense
agai nst the law of the State, yet warranted by
the Federal authority they posses, and if the
general governnent is powerless to interfere
at once for their protection,—+f their
protection must be left to the action of the
State court,—the operations of the general
governnent may at any tinme be arrested at the
will of one of its nmenbers.

Mesa v. California, 489 U S. 121, 126 (1989) (quoting Tennessee V.

Davis, 100 U. S. 257, 263 (1879)).

Simlarly, our court has stated that “the purpose of the
[federal officer] renoval statute is to prevent federal officers or
persons acting under their direction from being tried in state
court for acts done within the scope of their federal enploynent.”
Peterson v. Blue Cross/Blue Shield of Texas, 508 F.2d 55, 58 (5th
Cr.), cert. denied, 422 U S. 1043 (1975) (enphasis added).
Pet erson noted that 8 1442(a)(1)’s scope is not narrow, but rather
“[a]t the very least, it is broad enough to cover all cases where
federal officers can raise a col orabl e defense arising out of their
duty to enforce federal law.” 1d. (enphasis added).

Pursuant to its plain | anguage, the federal officer renoval
statute requires Todd to denonstrate that: (1) it is a “person”
(2) asserting a colorable claimto a federal defense, and (3) there
is a causal nexus between the clains asserted by the plaintiff and
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the acts perforned under color of federal office. See Mesa, 489
U S at 125, 129, 131. For this three prong test, Appellants’ do
not dispute that Todd is a “person” within the neaning of §
1442(a)(1l). Rather, they contend that Todd failed to satisfy the
second and third prongs.
A

In its renoval notice, and concerning the second prong for 8§
1442(a) (1) renoval, Todd stated that it raised a colorable claimto
a federal defense by intending to rely on the governnent contractor

defense, as set forth in Boyle v. United Technol ogi es Corp., 487

U. S. 500 (1988). That “defense ... generally i muni zes gover nnent
contractors fromcivil liability arising out of the perfornmance of
federal procurenent contracts.” Bailey v. McDonnell Dougl as Corp.

989 F.2d 794, 797 (5th Cr. 1993). The Boyl e governnent contractor

def ense provi des:
Liability for design defects in mlitary
equi pnent cannot be i nposed, pursuant to state
law, when (1) the United States approved
reasonably precise specifications; (2) the
equi pnent confornmed to those specifications;
and (3) the supplier warned the United States
about the dangers in the use of the equi pnent
that were known to the supplier but not to the
United States.

Boyle, 487 U. S. at 512 (enphasis added).

Concerning this defense, Appellants assert only that Todd
failed to establish the third elenent. Restated, Appellants claim
that Todd did not establish that it warned the Governnent about the
dangers of asbestos that were known to Todd, but not known to the

Governnent. Regarding this third el enent, Boyle stated: “The third



condition is necessary because, inits absence, the displacenent of
state tort | aw woul d create sone incentive for the manufacturer to
wi t hhol d knowl edge of risks, since conveying that know edge m ght
disrupt the <contract but wthholding it would produce no
liability.” Id. at 512.

As di scussed, the renoving party is required to only raise a
“colorable” claim to a federal defense. In other words, for
renoval purposes, the party is not required to prove success on the
defense. See Mesa, 489 U. S. at 133; Magnin v. Tel edyne Conti nent al
Motors, 91 F.3d 1424, 1427 (11th Cr. 1996) (“defense need only be
pl ausible; its ultimate validity is not to be determned at the
time of renoval.”); Jamson v. Wley, 14 F. 3d 222, 238 (4th Gr.
1994) (“defendant need not prove that he will actually prevail on
his federal imunity defense in order to obtain renoval”). This is
because, as the Court has stated, “one of the nbst inportant
reasons for renoval is to have the validity of the defense of
official immunity triedin a federal court.” Mesa, 489 U S. at 133
(enphasi s added). Consequently, in that this appeal concerns only
t he renoval , our focus is not on whether Todd woul d have succeeded
at trial on the Boyle defense, but only on whether, for renova
pur poses, Todd raised a “colorable” claimto it.

In response to Appellants’ remand notion, Todd included the
followng: an affidavit froma fornmer Todd enpl oyee di scussing the
nature of Todd s work during the World War Il tinme period and the
| evel of governnent supervision and direction; an index to the

“Specifications For The Conversion O Hull No. ME-20 Into A



Trai ning Ship”, issued by the United States Maritinme Conmm ssion in
January 1942; an index to the Gulf Coast Safety Conference from
Decenber 1943, sponsored by the United States Maritinme Conm ssion
and the United States Navy; and a docunent entitled “M ninmm
Standards for the Control of Health in Contract Shipyards of
Maritime Comm ssion and Navy” (M ninmum Standards). The latter
provi des detailed governnent information regarding exposure to
asbest os.

For exanple, the Mninmum Standards has a section on the
recommended respiratory protective equi pnent for shipyards, which
advi ses that, in order to provide protection fromasbestos dust, an
airline respirator and dust respirator are needed. Mor eover, a
section entitled “A Guide for Prevention of Industrial D sease in
Shi pyards” |ists asbestosis as one of the seven commobn types of
di sease. The docunent states that asbestosis is associated wth
the tasks of handling, saw ng, cutting, nolding, and welding rod
salvage. In that regard, in order for those tasks to be perforned
safely, segregation of dusty work, special ventilation, the wearing
of respirators, and peri odi c nedi cal exam nati ons were recomended.

The M nimum Standards also includes detailed information
regardi ng ventilation standards within shipyards. In sum it nore
than reveals an awareness by the Governnent of the hazards of
asbest os.

As di scussed, the governnent contractor defense requires,
inter alia, that the contractor inform the Governnment of any

dangers in the use of equipnent that are known to the contractor,



but not known to the Governnent. Boyle, 487 U S. at 512. The
evi dence presented by Todd establishes that, during the Wrld War
Il time period, the Governnent knew of the dangers of asbestos. At
the very |east, such evidence establishes a “colorable” claimto
t he governnent contractor defense, sufficient for the second prong
of the three prong test for 8§ 1442(a)(1l) renoval.
B

As discussed, the third — and only other contested —
requi renent for Todd s 8§ 1442(a)(1l) renoval is to denonstrate a
causal nexus between the clains asserted in this action by the
Appel lants (to include C enents’ exposure to asbestos) and the acts
performed by Todd under col or of federal office. Mesa, 489 U S. at
131-32 (citing WMaryland v. Soper, 270 U S 9, 33 (1926)).
Appel lants maintain that Todd failed to satisfy this third el enent,
by asserting, erroneously, that Todd is required to prove that it
used asbestos at the direction of governnent officials. Along this
line, Appellants contend that Todd failed to produce evi dence that
direct federal orders or exact specifications called for its use.

In determ ning what | evel of governnent directionis required
to satisfy the requisite causal nexus, we agree, of course, wth
the district court that “[t]he nere fact that a corporation
participates in a regulated industry is insufficient to support
renoval , absent a showing that the particular conduct is closely
linked to detailed and specific regulations.” WIIlianms v. Todd

Shi pyards Corp, No. H 95-4592, slip op. at 8 (S.D. Tex. April 2,



1996) (citing Bakalis v. Crossland Sav. Bank, 781 F. Supp. 140,
144-45 (E.D.N. Y. 1991)).

For exanple, our court has found 8§ 1442(a)(1) renoval proper
when an action was filed against a private bank serving mlitary
installations, where the bank operated only through powers
enunerated in Treasury Departnent letters and filed nonthly reports
wth that departnent. State of Tex. ex rel. Falkner v. Nationa
Bank of Comrerce, 290 F.2d 229 (5th Cr.), cert. denied 368 U S.
832 (1961). As another exanple, we upheld such renoval in Noble v.
Enmpl oyers Ins. of Wausa, 555 F.2d 1257 (5th Gr. 1977), where suit
was brought by a VA hospital patient against the insurer of a
surgeon enpl oyed by the VA. Qur court found that the surgeon was
a person acting under a federal officer, because he acted under the
i mredi ate supervision of the Administration of Veteran Affairs,
which evaluated his performance and determned his working
conditions. Id. at 1258-59.

In sum our decisions indicate that detailed supervision
and/or direction by a federal official or authority is sufficient
to satisfy the causal nexus prong. Accord Quillory v. Ree's
Contract Service, Inc., 872 F. Supp. 344, 346 (S.D. Mss. 1994)
(whet her “defendant was ‘acting under’ a federal officer depends on
the ‘level of official control’, ... [specifically] whether the
defendant acted sufficiently under the direction of a federal
officer in the performance of the acts that formthe basis of the
suit.”); Fung v. Abex Corp., 816 F. Supp. 569, 572 (N.D. Cal. 1992)

(“control requirenent can be satisfied by strong governnent



intervention and the threat that a defendant will be sued in state
court ‘based upon actions taken pursuant to federal direction’ .”).

In regard to the requisite causal nexus, Todd stated in its
renmoval noti ce:

Todd, wthin the relevant tines asserted
ei t her (a) oper at ed facilities under
directives from United States Governnent
officials, (b) built and/or repaired Navy
and/ or CGovernnental vessels under design and
specification criteria established by a
federal officer of the United States or an
agency thereof, or person acting under him
(3) perforned governnment work under the
supervi sion of a federal officer of the United
States or an agency thereof, or person acting
under him (4) operated under the supervision
of a federal officer of the United States or
an agency thereof, or person acting under him
(5) performed work on governnent owned and
operated property during all or part of the
relevant tines, and (6) may have used asbest os
i nsul ation because it was t he only
commercially available insulation naterial
whi ch coul d be used to acconplish the process
which was required by the federal officer.
Under such circunstances, Todd ... [was] under
the supervision of a federal officer under
Section 1442(a).

(Enphasi s added.)

And, as noted, in responding to the remand notion, Todd
presented, inter alia, the affidavit of a Todd enpl oyee from 1939
to 1983, concerning the Governnent’s detailed supervision and
direction:

Todd perforned the repairs according to
specifications issued or approved by the Navy
and/or Maritinme Comm ssion. The Navy and/or
Maritime Conm ssion inspectors were actually
onboard the vessels while work was bei ng done.
The i nspectors closely nonitored and revi ened
Todd’s work to ensure that the specifications
were followed and that the work was done to
their satisfaction. The inspectors had the
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power to change the way the work was done and
to require it to be re-done. When a vessel
was conpleted, the Navy and/or Maritinme
Comm ssion conducted dock and sea trials to
ensure that the work was done in conformty
W th specifications and to approve the results
of the repair or refitting.

It is evident that, during Wrld VWar Il, the Governnent,
through the United States Maritine Comm ssion and the United States
Navy, specifically controlled and directed Todd' s work, including
the use of asbestos. As discussed supra, it supervised Todd s
performance at all relevant tines and required Todd to construct
and repair the vessels in accordance with contract specifications.
Mor eover, Navy and/or Maritinme Conm ssion inspectors were onboard
the vessels while work was bei ng done and had the power to change
the manner in which it was perforned. The Governnent also
performed sea and dock trials to ensure that the vessels were
conpl eted according to the specifications.

None of the evidence presented by Todd states that the
Governnent “directed” Todd to use asbestos. Presumabl y, such a
directive would have been in the Specifications for Ship
Conversion; but, Todd filed only the index to the docunent, which
makes no nention of asbestos use. On the other hand, and as
di scussed, the CGovernnent gave detailed directions regarding the
vessel s and was nore than well -aware of the dangers from asbestos
use. In any event, to satisfy the causal nexus requirenent, Todd

is not required to produce evidence that the Governnent directed it

to use asbestos. As shown, it is enough instead that the evidence



shows conprehensive and detailed direction and control by the
Gover nnent .

Agai n, at the renoval stage, Todd is not required to establish
success on the nerits. |In other words, the renpval proceeding is
not a nerits proceeding on whether Todd was directed by the
Governnent to use asbestos. Instead, again, Todd is only required
to show a causal connection between Appellants’ clains concerning
asbest os exposure and Todd s performance as a federal contractor.
Needl ess to say, it has nore than done so. In short, Todd has
satisfied the causal nexus portion of the three prong test for 8§
1442(a) (1) renoval.

L1,
For the foregoing reasons, the judgnent is

AFF| RMED.



DENNI'S, G rcuit Judge, dissenting,

| respectfully dissent.

Federal jurisdiction to permt renoval of the present case
from state court under 28 U S C 8§ 1442(a)(1l) has not been
established. Todd did not (1) allege a col orable federal defense
or (2) denonstrate that it was acting under the direction of a
federal officer when it engaged in the conduct that gave rise to
plaintiff’s state | aw cause of action.

1

Renoval of a state action by a federal officer or a person
acting under a federal officer pursuant to 28 U S.C. § 1442 (a)(1)
“must be predicated on the allegation of a colorable defense.”
Mesa v. California, 489 U S 121, 129 (1989). Assertion of a
col orabl e federal defense is nore than a procedural requirenent for
renoval ; it is the very source of the court’s constitutiona
jurisdiction over the claim “[I'lt is the raising of [the
colorable federal defense] in the officer’s renpoval petition that
constitutes the federal |aw under which the action against the
federal officer arises for Art. Ill purposes.” 1d. at 136. The
majority and the district court mstakenly found that Todd had
al l eged a col orabl e Governnent contractor defense.

The Suprenme Court plainly stated that the Governnent
contractor defense “shields contractors fromtort liability for
products manufactured for the Governnent in accordance wth
Government specifications, if the contractor warned the United

St ates about any hazards known to the contractor but not to the
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Governnent.” Hercules Inc. v. United States, 516 U. S. 417, 422
(1996) (citing Boyle v. United Technol ogi es Corp., 487 U.S. 500, 512
(1988)). The plaintiffs’ state |aw action agai nst Todd, however,
falls outside the scope of that federal defense because it is based
not on liability for products manufactured by Todd for the
governnment but wupon Todd s alleged gross negligence in not
protecting its own enployee from the hazards of products
manuf actured and supplied to Todd by third persons. Todd’ s
potential federal Governnment contractor defense against liability
to hypothetical plaintiffs who mght claimto have been harned by
products manufactured by Todd for the governnent is plainly
i napplicable and irrelevant to, and therefore not a colorable
defense against, the plaintiffs’ gross negligence action against
Todd.

Moreover, there is no basis for extending the Governnent
contractor defense to cover the present case. The narrow
constitutional basis for judicial formulation of a Governnent
contractor defense against liability for product design defects
recogni zed in Boyle v. United Technol ogi es Corp., supra, provides
no support for a judge-nmade rule immunizing contractors from
liability for their grossly negligent acts or om ssions in cases
such as the one presented here.

The Suprenme Court in Erie R Co. V. Tonpkins, 304 U S. 64, 78
(1938) held that: “Except in matters governed by the Federal
Constitution or by Acts of Congress, the law to be applied in any

case is the lawof the State.” |In pronouncing that “[t]here is no
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federal general comon law,” id., the Erie Court rejected the
notion that the grant of diversity jurisdiction to federal courts
is itself authority to fashion rules of substantive |[aw.
Accordi ngly, “absent sone congressional authorization to fornul ate
substantive rules of decision, federal common |law exists only in
narrow areas [of uniquely federal interests].” Texas Indust., Inc.
V. Radcl i ff Mat eri al s, I nc., 451 U. S 630, 640, 641
(1981) (footnotes omtted).

The Suprene Court in Boyle v. United Technol ogies Corp.,
supra, recognized a new category of “uniquely federal interests,”
i.e., the Governnent’s interest in the procurenent of mlitary
equi pnent as affected by product design clains by third persons
agai nst governnent contractors. The new category was a synthesis
drawmn from two pre-existing categories, viz., the interest in
adm nistering the obligations to and rights of the United States
under its contracts and the interest in regulating the civil
liability of federal officials for actions taken in the course of
their duty.

I n Boyl e, however, the Court adnoni shed: “That the procurenent
of equi pnment by the United States is an area of uniquely federal
interest [] nerely establishes a necessary, not a sufficient,
condition for the displacenent of state |aw Di spl acenent wil |
occur only where . . . a ‘significant conflict’ exists between an
identifiable ‘federal policy or interest and the [operation] of

state |aw, or the application of state law would ‘frustrate

specific objectives’ of federal legislation[.]” Boyle, 487 U S. at
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507 (footnote and citations omtted). The Court indicated that if
the state | aw duty sought to be i nposed upon t he person contracting
with the Governnment was either identical to or not contrary to the
duty inposed by the Governnent contract, so that “[t] he contractor
could conply with both its contractual obligations and the state-
prescribed duty of care,” state |law would not generally be pre-
enpt ed. ld. at 509. On the other hand, in a situation such as
that in the Boyle case itself, in which “the state-inposed duty of
care . . . is precisely contrary to the duty inposed by the
governnent contract” there can be, but not always is, a
““significant conflict’ between the state | aw and a federal policy
or interest.” Id.

Utimately, the Court decided that a “significant conflict”
between federal interests and state law in the context of
Governnent procurenent can be identified and adjusted by the
di scretionary function exception to the Federal Tort Cainms Act
whi ch excludes “[alny claim . . . based upon the exercise or
performance or the failure to exercise or performa discretionary
function or duty on the part of a federal agency or an enpl oyee of
t he Governnent, whether or not the discretion involved be abused,”
28 U.S.C. § 2680(a). Applying this rule, the Court concl uded that
the selection of the appropriate design for mlitary equi pnent to
be used by the arnmed forces is a discretionary function, so that
state |aw which holds Governnent contractors liable for design
defects in mlitary equi pnent does in sonme circunstances present a

“significant conflict” with federal policy and nust be displ aced.
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In its stead, the Court adopted a federal conmmon |aw rule of
decision which had been fornulated by the Fourth and N nth
Crcuits: “Liability for design defects in mlitary equipnent
cannot be inposed, pursuant to state law, when (1) the United
States approved reasonably precise specifications; (2) the
equi pnent conforned to those specifications; and (3) the supplier
warned the United States about the dangers in the use of the
equi pnent that were known to the supplier but not to the United
States.” Boyle, 487 U S. at 512.

The <claims to which Todd seeks to assert the federal
Governnent contractor defense are state law clainms for acts of
gross negligence allegedly commtted by Todd which caused the
plaintiffs to sustain asbestos-related injuries while working at
t he Todd Shi pyard. Specifically, the plaintiffs’ conplaint alleges
that their enployer, Todd Shipyards, failed to take adequate
precautions necessary to nmaintain a safe workplace or to warn its
enpl oyees of or to protect them from the hazards of exposure to
asbestos products manufactured and supplied to Todd Shipyard by
third persons.

Under the principles set forth by the Supreme Court in
Hercules and Boyle, Todd failed to allege a federal Governnent
contractor defense that 1is <colorable, i.e., plausible or
superficially reasonable. The Governnent contractor defense
shields contractors fromtort liability for products manufactured
for the Governnment in accordance with Governnent specifications, if

the contractor warned the Governnent of hazards known to the
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contractor but not to the Government. Hercules, 516 U S. at 422.
The Governnent contractor defense is not relevant, applicable,
pl ausi bl e, or colorable in the present case because the plaintiffs
seek to hold Todd |liable only for its grossly negligent enployee
managenent conduct, not for products manufactured by Todd for the
Governnent. Moreover, in the present case, Todd failed to all ege
or denonstrate that a “significant conflict” exists with federal
policy. Todd did not allege any facts denonstrating that it could
not conply with both its contractual obligations and the state
prescribed duty of care to avoid acts or omssions of gross
negligence in the managenent of its enpl oyees. Consequently, the
present case clearly does not involve the “significant conflict”
that occurs when the operation of state law interferes with or
threatens the Governnent’ s discretionary functionin “the selection
of the appropriate design for mlitary equi pnent.” Boyle, 487 U. S.
at 511. Because no significant conflict exists, there is no
justification for a displacenent of state law, and the federal
coommon |aw rule known as the Governnent contractor defense is
clearly not applicable, plausible, or col orable.
2.

| also disagree with the mpjority’s conclusion that Todd
qualifies as a person “acting under” an officer of the United
St at es.

Section 1442(a)(1l) permts renoval only for a person acting
under a federal officer for acts under color of such office. As

the majority notes, the Suprene Court has interpreted this to
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requi re a showi ng of sonme causal nexus between what the defendant
has done wunder official authority and the suit against the
def endant . Maryl and v. Soper, 270 U S. 9, 33 (1926). I n ot her
words, the renoving party nmust establish that it is being sued as
a result of the acts it perfornmed under federal control.

Todd is being sued for gross negligence and the claimis
limted to failure to take adequate precautions in the workpl ace
and failure to warn its enployees of the hazards of asbestos.
Wi | e Todd presented sone evidence that shows that the governnent
supervi sed and nonitored the construction of its ships -- including
evidence that the governnent provided design specifications,
nmoni tored product devel opnent, and tested the product --, Todd's
evi dence does not establish that the governnent exercised “detail ed
supervi sion and/or direction” over the working conditions at Todd
Shi pyard. The only evidence relating to workpl ace safety is a copy
of governnment specifications setting out the “m ni num standards”
for on-site nedical services, including a discussion about
asbestos, and for safety supplies for enployees working wth
hazardous materials, including asbestos. This evidence does not
establish that the governnent prevented Todd from adopting nore
protective standards or that the governnent’s degree of control was
such that it, in effect, took over workplace safety. For these
reasons | believe that Todd fails to denonstrate that it was acting
under the direction of a federal officer when it engaged in the

conduct that gave rise to the plaintiffs’ cause of action.



