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PER CURI AM *

Craig Mchael Coscarelli, federal prisoner # 23429-013,
appeals both the district court’s summary dismssal of his 28
U S.C 8§ 2255 notion to vacate, set aside, or correct sentence and
t he i mposition of a $250 sanction for violating his plea agreenent.
He contends, inter alia, that he was deprived of the effective

assi stance of counsel in violation of the Sixth Anendnent, which

Pursuant to 5TH QR R 47.5, the Court has detern ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



resulted in an involuntary plea and an inadequate appeal. Al ong
this line, Coscarelli contends that the sanction was wongly
i nposed because his 8§ 2255 notion did not violate his plea
agr eement .

I neffective assistance of counsel clains require the
resolution of m xed questions of law and fact. See United States
v. Faubion, 19 F. 3d 226, 228 (5th Gr. 1994). But, in this case,

the district court did not make factual findings or concl usions of

law with respect to the clains; it concluded only “that the
defendant is entitled to no relief”. And, in response to
Coscarelli’s notion for clarification of the sanction, the district

court stated:

The petitioner’s allegation that his plea was
involuntary is a sham He was not only fully
adnoni shed concerning his plea, he nmade no
conpl ai nt about his attorney when the inquiry

was nade. The petitioner’s plea agreenent
al so reiterates and rei nforces t he
vol untariness of his plea. The petitioner

knows that he cannot attack the plea except by

a conplaint that his attorney did not provide

effective assistance []. That issue has been

appeal ed and resolved [unfavorably] to the

petitioner. This exercise is foolish and

wast ef ul .
(Enphasi s added.)

Under his plea agreenent, Coscarelli agreed to waive his right

to direct appeal under 18 U . S.C. 8§ 3742; but, that agreenent does
not nention 8§ 2255 proceedings or collateral constitutional

chal l enges to his plea and sentence. Therefore, Coscarelli’s plea



agreenent did not contain a waiver of his right to collaterally
attack his conviction and sentence.

Wth respect to the $250 sanction, we review a district
court’s Rule 11 determ nation and decision to inpose sanctions,
under its inherent powers, for abuse of discretion. Krim v.
BancTexas Goup, Inc., 99 F.3d 775, 777 (5th GCr. 1996). “A
district court abuses its discretionif it inposes sanctions based

upon an erroneous viewof the lawor a clearly erroneous assessnent

of the evidence.” | d. The district court’s stated reason for
i nposi ng the sanction on Coscarelli was “for violating his plea
agreenent”. But, as discussed, Coscarelli’s plea agreenent did not

wai ve his right to collateral attack
Accordi ngly, both the sunmary di sm ssal and the sanction are

VACATED;, the case is REMANDED for further proceedings; and,

consequently, Coscarelli’s notion for appointnent of counsel on
appeal is DENIED as noot. In so holding, we express no opinion as
to whether Coscarelli’s clains are neritless or whether sanctions

are warranted under a different rationale.

VACATED and REMANDED; MOTI ON FOR APPO NTMENT OF COUNSEL DENI ED



