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PER CURI AM *

Qis Daniel Enmerson (TDCJ # 588524) appeals the district
court’s dismssal, as frivolous, of his civil rights conplaint
against TDCJ O ficer Lawence Ewer. In both his conplaint and his

testinony at the Spears v. M Cotter, 766 F.2d 179 (5th G r. 1985)

hearing, Enerson alleged that Ewer doused him with an unknown

subst ance and that such dousing caused a severe skin ail nent.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



In determ ning that Ewer’s actions were not the cause of
Emerson’s skin condition, the district court inpermssibly used
Emerson’ s nedi cal records and testinony of Dr. Lipsconb to counter
his testinony at the Spears hearing; that is, she accepted as fact
Dr. Lipsconb’s nedical opinion that even if Ewer was doused with a
m xture of urine and the cleaning solution Bippy, as he clains,
this mxture could not have caused his atopic dermatitis. See

Wllians V. Luna, 909 F.2d 121, 124 (5th Gr. 1990) .

Unfortunately, while Dr. Li psconb’s opinion nmay later go
uncontested on summary judgnent -- because BEwer wll be unable to
generate nedical proof to contest it -- the district court’s

acceptance of his opinion was premature. The issue is a fact issue
that should not have been resolved in a summary Spears hearing.
The court thus abused its discretion by dism ssing the conplaint as
frivol ous. See 28 U.S.C. 8§ 1915(e)(2)(B)(i). The court’s
di sm ssal i s VACATED and t he case REMANDED f or further proceedi ngs.
Emerson’s notion for the appointnent of counsel is DEN ED. See

Uner v. Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).

VACATED and REMANDED.



