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PER CURI AM *

Scott Palnmer, Texas prisoner #660844, appeals the district
court’s dismssal of his 42 U S.C § 1983 action agai nst various
menbers of the Texas Board of Pardons and Paroles (“Board”). He
al so appeals the district court’s denial of his notion for
appoi nt nent of counsel, his notion to proceed in forma pauperis on

appeal and his notion to recuse. W affirm

Pursuant to 5TH CR. R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



I

Pal ner all eges that when he was interviewed by John Weth for
t he purpose of gathering information that one day woul d be used to
determne Palner’s eligibility for parole, Weth inserted vari ous
erroneous pieces of information into Palnmer’s prison file. Pal ner
further alleges that when he later was interviewed by an unnaned
parole counselor while in the prison psychiatric ward, the
counselor failed to ascertain the accuracy of Palnmer’s file and to
correct the erroneous information that Weth had inserted into
Palmer’s file. Palnmer asserts that as a result of the actions of
Weth and the unnaned prison counselor, the Board erroneously
refused to grant him parole. Palmer clains that all of these
actions viol ated due process. He seeks conpensatory and punitive
damages.

|1

The district court dismssed Palner’s clainms as frivol ous
because (1) “an i nmate does not have a federal constitutional right
to be released prior to the expiration date of his sentence” and
“there is noright to parole under Texas law,” (2) Palnmer failed to
show “that the Board' s decision was declared invalid or otherw se
called into question” and (3) a petition for a wit of habeas
corpus, rather than a 8 1983 suit, was the appropriate vehicle for
Pal mer to “attack the result of a hearing concerning his rel ease

date.” See 28 U S.C. 8§ 1915A (1997).' The district court also

1 Section 1915A applies to prisoners, |ike Palner, who have paid the
required filing fee. See Martinv. Scott, _ F.3d __ , _ , 1998 W 650992, at
*1 (5th Gr. 1998) (per curian).
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denied Palnmer’s notion for appointnment of counsel. See id. 8§
1915(e) (1) (1997). It then entered a final judgnment. After filing
a notice of appeal, Palner noved to proceed in forma pauperis on
appeal (“IFP notion”). See FED. R App. P. 24(a). He subsequently
sought recusal of the district court because of delays in rulings
on his IFP notion? and his notion to conpel a ruling on the |IFP
nmoti on, and because of the earlier rulings against him See 28
U S C 88 144, 455 (1994).° The district court denied the IFP
notion,* the notion to conpel a ruling on the |IFP notion and the
nmotion to recuse. Palnmer filed a second notice of appeal
chal | engi ng the denial of the | FP notion and the notion to recuse.®
11

We review the dism ssal of Palmer’s clains as frivol ous for
abuse of discretion. See Martin, = F.3d at __ , 1998 W 650992,
at *1. “Aconplaint is frivolous if it |acks an arguable basis in

| aw or fact, such as when a prisoner alleges violations of a | egal

2 When Palner filed his nption to recuse, the | FP noti on had been

pending for slightly nmore than two nonths. The district court had ruled on the
notion to conpel a ruling on the IFP notion about a week before the nmotion to
recuse had been fil ed.

3 Pal rer attached an affidavit to his notion to recuse in accordance
with 28 U . S.C. § 144.

4 The district court cited the frivol ousness of Palners’ clainms as the
reason for denying the | FP notion. See Baugh v. Taylor, 117 F.3d 197, 202 n.21
(5th Gir. 1998) (“it often may suffice for the district court to incorporate by
reference its decision disnmissing the prisoner’s conplaint onthe nmerits with or
wi t hout supplenentation, as the trial court deens appropriate, to fully apprise
us of the reasons for its certification [that the appeal is not taken in good
faith].”).

5 The district court denied a second notion to proceed in form
pauperis on appeal made after Palner filed his second notice of appeal. Palner
does not appeal this ruling.

-3-



interest that does not exist.” Id.

We find no abuse of discretion in the dismssal of Palner’s
clains as frivol ous. Pal ner alleges that Weth inserted false
information into his prison file and that the Board erroneously
denied him parole because it relied on the false information
inserted into his file by Weth in violation of due process. As
Texas law creates no protected liberty interest in parole, see
Johnson v. Martinez, 110 F.3d 299, 308-09 & n.13 (5th Cr. 1997)
(rejecting Texas prisoner’s due process claimalleging “that the
Board considers unreliable or false information in making parole
determ nati ons” because a pri soner possesses no liberty interest in
state parole procedures), cert. denied, = US |, 118 S. C
559, 139 L. Ed. 2d 400 (1997), we conclude that the district court
did not abuse its discretion in dismssing Palner’s clains as
frivol ous.®

|V

We review the denial of Palnmer’s notion for appointnent of
counsel for abuse of discretion. See Pedraza v. Jones, 71 F.3d
194, 197 (5th Gr. 1997) (reviewing denial of notion for

appoi nt mrent of counsel under predecessor statute).’ “There is no

6 We find no need to consider the other reasons given by the district

court for dismssing Palmer’s clains as frivolous))that Palmer failed to show
“that the Board's decision was declared invalid or otherwise called into
guestion,” see Heck v. Hunphrey, 512 U. S. 477, 486-87, 114 S. . 2364, 2372, 129
L. BEd. 2d 383 (1994), and that a petition for a wit of habeas corpus, rather
than a 8 1983 suit, was the appropriate vehicle for Palner to “attack the result
of a hearing concerning his rel ease date,” see Davis v. Fetchel, 150 F.3d 486,
490 (5th Cr. 1998).

! As the ~current appointment of counsel statute mrrors its
predecessor, we still adhere to the jurisprudence developed under its
predecessor. Conpare 28 U.S. C. 8§ 1915(e) (1) (“The court may request an attorney
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automatic right to the appointnent of counsel in a section 1983
case. Furthernore, a district court is not required to appoint
counsel in the absence of ‘exceptional circunstances’ which are
dependent on the type and conplexity of the case and the abilities
of the individual pursuing that case.” Cupit v. Jones, 835 F.2d
82, 86 (5th G r. 1987) (decision under predecessor statute).

W find no abuse of discretion in the denial of Palner’s
nmotion for appointnent of counsel. This case did not involve
exceptional circunstances, and Pal ner proved quite able to pursue
it. See Jackson v. Cain, 864 F.2d 1235, 1242 (5th Cr. 1989)
(finding no abuse of discretion where case was not conplex and the
plaintiff, a prisoner, had been capable of self-representation).
We, therefore, hold that the district court did not abuse its
discretion in denying Palnmer’s notion for appointnent of counsel.

\%

W reject Palner’s appeal of the denial of his |IFP notion.
This appeal is inappropriate. To challenge the denial of his IFP
nmotion, Palnmer nmust file a notion to proceed in forma pauperis on
appeal, not an appeal, wth us. See FED. R App. P. advisory
commttee’s note; Baugh, 117 F.3d at 202; United States V.
Boutwel |, 896 F.2d 884, 890 (5th Cr. 1990) (Gee, J.). Moreover,
even assum ng that Palner’s second notice of appeal is a notionto

proceed in forma pauperis on appeal, we deny it because Palner’s

to represent any person unable to afford counsel.”) with id. § 1915(d) (1994)
(superseded) (“The court may request an attorney to represent any such person
unabl e to enpl oy counsel 7).
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clains are frivolous.® Cf. Jackson v. Dallas Police Dep't, 811
F.2d 260, 261 (5th Cr. 1986) (granting notion to proceed in fornma
pauperis on appeal because plaintiff presented a non-frivol ous
appeal (i.e., the legal points were arguable on their nerits)).
W

We reviewthe denial of Palner’s notion to recuse for abuse of
discretion.® See Inre Hpp, Inc., 5 F.3d 109, 116 (5th G r. 1993)
(addressing recusal notion brought under 8§ 455); United States v.
MVWR Corp., 954 F.2d 1040, 1044 (5th G r. 1992) (addressing recusal
notion brought under 8§ 144). W find no abuse of discretion. The
district court was not required to recuse itself because of its
rulings against Palnmer. See Hpp, 5 F.3d at 116 (“Adverse rulings
agai nst the defendant in the sanme or a prior judicial proceeding do
not render the judge biased.”). Nor did its delay in ruling on
noti ons necessitate recusal. See Rafferty v. NYNEX Corp., 60 F. 3d
844, 847-48 (D.C. Cr. 1995) (per curiam (rejecting call for
recusal based on the nere fact of unfavorable rulings and delays in
ruling on notions); Loranger v. Stierheim 10 F.3d 776, 781 (11th

Cr. 1994) (per curiam (applying Fifth Grcuit’s standard for

8 “[Where the nerits are so intertwined with the certification
decision as to constitute the sanme i ssue,” we may “determin[e] the nerits of the
appeal as well as the appropriateness of [pauper] . . . status.” Baugh, 117 F.3d
at 202.

9 We agree with Palnmer that 28 U S.C. § 1291 provides us with
jurisdiction over the denial of his post-judgnent notion to recuse. See Chntrup
v. Firearms Gr., Inc., 802 F.2d 676, 678 (3d Cir. 1986) (holding order denying
counsel s post-judgnent notion to withdraw appeal abl e under 28 U S.C. § 1291);
15B CHARLES ALAN WRI GHT ET AL., FEDERAL PRACTI CE AND PROCEDURE § 3916 (2d ed. 1992) (“The
finality requirenent [to bring an appeal under § 1291] is net by orders entered
after final judgnment, too late or too collateral to be reviewed effectively on
appeal fromthe final judgnent, upon conplete disposition of the post-judgnent
proceeding.”).
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recusal under 8§ 455 based on judicial remarks and rulings)(“Neither
the district judge s delay, nor his adverse rulings, constitute the
sort of ‘pervasive bias’ that necessitates recusal.”); Wst v.
United States, 994 F. 2d 510, 512 (8th Cir. 1993) (“Wile the del ays
in ruling on the [petitioner’s] . . . section 2255 notion were
unfortunate, they do not evidence bias.”). W, therefore, conclude
that the district court did not abuse its discretion in denying
Pal mer’s notion to recuse.
VI

We AFFIRM the dismi ssal of Palnmer’s clains as frivol ous, the

deni al of Palnmer’s notion for appoi ntnent of counsel and the deni al

of Palnmer’s notion to recuse, and DENY Pal ner’s | FP noti on.



