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EDI TH H. JONES, Circuit Judge:”
This appeal requires us to review two issues: (1) the
district court’s grant of judgnent as a matter of law to Butler &
mal practice claim

Binion, L.L.P. on Suzan Tayl or’s appel | ate | egal

" Pursuant to 5TH CIR. R. 47.5, the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstancesset forthin5THCIR. R. 47.5.4.



and (2) the district court’s award of appellate attorneys’ fees to

Butler & Binion. W affirmon the first issue and reverse on the

second.
| . Background
Butler & Binion, L.L.P. represented Suzan Taylor in a
suit against MBank in Texas state court. It obtained a favorable

judgnent for her, but MBank subsequently decl ared insolvency and
was t aken over by the Federal Deposit Insurance Corporation (FD C
The FDI C renpoved the case to federal court, where it appeal ed the
judgnent tothe Fifth Grcuit. The Fifth Grcuit affirmed Taylor’s
actual damages award, but reversed her punitive danmages award on
the ground of the FDIC s sovereign imunity. See Bank One, Texas,
N.A v. Taylor, 970 F.2d 16, 32-34 (5th Gr. 1992).

Subsequently, while still represented by Butl er & Bi ni on,
Taylor sued the FDIC to collect on her judgnent. During the
pendency of this litigation, Taylor hired new counsel. Butler &
Binion intervened inthe lawsuit to collect its contingency fee out
of any judgnent Taylor and her new counsel obtained against the
FDI C. Tayl or counterclai ned against Butler & Binion, alleging
appel l ate I egal mal practice in the underlying Fifth Grcuit appeal.
Specifically, Taylor’s counterclaimalleged that Butler & Binion
caused the | oss of her punitive damages award by failing to assert

(1) that the “sue and be sued” clause in 12 U S.C. 8§ 1819(a) wai ves



sovereign immunity; and (2) that 12 U S C § 1821(d)(13)(B)
precludes the FDIC from asserting defenses on appeal that MBank
could not itself have raised. The district court granted summary
judgnent to Butler & Binion on Taylor’s countercl ai mconcl udi ng, as
a matter of law, that Butler & Binion’s failure, if any, to assert
these two statutes was not the cause of the Fifth Grcuit’s

reversal of Taylor’s punitive danmages awar d.



1. Analysis
A.  Appellate Ml practice

This court reviews a grant of judgnent as a matter of | aw
de novo, applying the sane standards as the district court. See
Patin v. Allied Signal, Inc., 77 F.3d 782, 785 (5th Cr. 1996).
Under Texas law, in a case alleging appellate | egal mal practice, a
plaintiff/client “nmust show that but for the attorney’s negligence
the client would have prevailed on appeal.” M I | house v.
Wesenthal, 775 S.W2d 626, 627 (Tex. 1989). The determ nation of
causation in an appellate nmalpractice case is a question of |aw
See id. at 627-28.

As did the district court, we conclude that there is no
basis for any finding that the result of Tayl or’s appeal woul d have
been different but for Butler & Binion's alleged failure to nake
t he argunents Tayl or asserts shoul d have been nade. Therefore, the
district court’s grant of judgnent as a matter of law to Butler &
Bi ni on on Taylor’s appellate mal practice counterclaimis affirned.

B. Appellate Attorneys’ Fees

The district court awarded Butler & Binion attorneys

fees on any appeal that followed fromthe court’s final judgnent.?

Under Texas | aw, attorneys’ fees are generally not avail abl e unl ess

! Specifically, the district court awarded (lump sum) $125,000 in the event of an appeal to
the Fifth Circuit.



provided for by statute or contract. See New Ansterdam Cas. Co. V.
Texas Indus., Inc., 414 S W2d 914, 915 (Tex. 1967); City of
Garland v. Booth, 895 S.W2d 766, 771 (Tex. App.-ballas 1995, wit
denied). The Texas Civil Practice & Renedi es Code provides for the
recovery of attorneys’ fees for <clainms involving “rendered

services” and “performed | abor,” which this court has hel d i ncl udes
| egal fees owed to a lawfirm See Tex. Qv. Prac. & Rem CobE ANN. 8
38.001 (Vernon 1997); MLeod, Al exander, Powell|l & Apffel, P.C v.
Quarles, 894 F.2d 1482, 1487-88 (5th Cr. 1990). Even nore on
poi nt, 8 38.001 provides for the recovery of attorneys’ fees if the
underlying claimis on “an oral or witten contract.”

In the case at hand, Butler & Binion sued to collect on
its contingency fee contract (or, in the alternative, under a
theory of quantum neruit), and Taylor counterclained alleging
appel l ate mal practice. Under applicable Texas | aw, Butl er & Binion
could recover its appellate attorneys’ fees from Taylor if Tayl or
had appeal ed on the contractual claim She did not. | nst ead,
Butl er & Binion contends that it should al so be able to collect its

appel l ate attorneys’ fees for defendi ng agai nst Taylor’ s appeal on

her appellate mal practice counterclaim Nei ther party cites a



Texas case wherein appell ate attorneys’ fees were granted or deni ed
involving a simlar factual situation.?

Because Taylor did not appeal the district court’s
judgnent in favor of Butler & Binion on the contingency fee
contract,® even were this court to have reversed the district court
on Taylor’s mal practice claim the issue of attorneys’ fees under
the contingency fee contract would not be before us. This appeal
does not present any challenge to Butler & Binion s favorable
judgnent on its contract claim Therefore, we need not reach the
i ssue whether Butler & Binion could recover attorneys’ fees for
defendi ng against Taylor’s appeal on the ground that the facts
involved in doing are essentially the sane and those involved in

prosecuting its contractual claim* W need not reach this issue

2 This court’ s research found one case on point, although the parties were correct not to cite
it asthe opinion is unpublished and, therefore, not binding precedent under Texas Rule of Appellate
Procedure 47.7. See Genmoora Corp. v. Gardere & Wynne, No. 05-93-00923-CV, 1997 WL
499695 (Tex. App.—Dallas Aug. 25, 1997, no writ).

? Butler & Binion itself initially cross-appealed on atheory that it should have been allowed
to collect itsattorneys’ fees as valued under atheory of quantum meruit rather than as valued under
the contingency fee contract, but it voluntarily dismissed this appeal before oral argument.

* Texas cases hold that a “party may properly recover for legal servicesin prosecuting its
claim although the same services d o relate to defending a counterclaim.” Schepps Grocery Co. v.
BurroughsCorp., 635 S.W.2d 606, 611 (Tex. App.—Houston[14th Dist.] 1982, nowrit). They also
hold, however, that “fees incurred in the defense of a counterclaim are not recoverable by statute
unless the facts necessary for the plaintiff to recover on its clam aso serve to defeat the
counterclaim.” Coleman v. Rotana, Inc., 778 SW.2d 867, 873 (Tex. App.—Dallas 1989, writ
denied); see also Crow v. Central Soya Co., 651 SW.2d 392, 396 (Tex. App.—Fort Worth 1983,
writ ref’d n.r.e)). “A party may recover attorney fees rendered in connection with all claimsif they
arise out of the same transaction and are ‘so interrelated that their prosecution or defense entails

6



because, as just noted, Butler & Binion’s contractual claimis not
before us. This appeal is in the sane procedural posture as if it
were an appeal froman underlying suit involving only a claimfor
appel l ate mal practice by Tayl or against Butler & Binion. 1In such
a case, Butler & Binion would have no grounds under Texas law to
recover its attorneys’ fees from Taylor in defending against her
appellate mal practice claim So, too, Butler & Binion has no
grounds under Texas law to recover its attorneys’ fees from Tayl or
in this appeal. Therefore, we nust reverse the district court’s
grant of appellate attorneys’ fees to Butler & Binion.
I11. Concl usion
For the foregoing reasons, the district court is

AFFI RVED in part and REVERSED in part.

proof or denid of essentially the samefacts.’” Coleman, 778 SW.2d at 874 (quoting Flint & Assocs.
v. Intercontinental Pipe & Steel Co., 739 SW.2d 622, 624-25 (Tex. App.—Dallas 1987, writ
denied)); see also Stewart Title Guar. Co. v. Serling, 822 SW.2d 1, 11 (Tex. 1992) (“Therefore,
when the causes of action involved in the suit are dependent upon the same set of facts or
circumstances and thus are ‘intertwined to the point of being inseparable,’ the party suing for
attorney’ sfeesmay recover the entire amount covering dl clams.”); Aetna Cas. & Sur. v. Wild, 944
SW.2d 37, 41 (Tex. App.—Amarillo 1997, writ denied) (“Even if the claims arise out of the same
events or transaction, if the prosecution or defense does not entail essentially the same facts, the
exception does not apply.”).



