IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20232
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

OSCAR GEORCE GUTI ERREZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H96-CR-47-1

Novenber 14, 1997
Before KING H G3 NBOTHAM and DAVIS, Crcuit Judges.

PER CURI AM *

Oscar CQutierrez appeals his conviction under 18 U S. C
8§ 924(c)(1), alleging that the evidence was insufficient to
support his conviction for “carrying” a firearmduring the
comm ssion of the drug offense. Qur review of the record and the
argunents and authorities convinces us that no reversible error
was commtted. The district court’s finding of guilt was

supported by substantial evidence. See United States v.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Cardenas, 9 F.3d 1139, 1156 (5th Cr. 1993), cert. denied, 511

U S. 1134 (1994).

Oficer Geen testified that appellant Gutierrez turned his
back to the arresting officer, pulled out a black sem autonati c-
type pistol fromhis waistband, and fell to the floor. Qutierrez
then hid the pistol under sone clothing. Confidential informnt
Church also testified that GQutierrez pulled a pistol, which he
then hid under sone “trash” on the floor. The testinony of G een
and Church was not incredible or unbelievable on its face. See

United States v. Castenada, 951 F.2d 44, 48 (5th Cr. 1992),

reh’q denied, (stating that testinony is incredible as a matter

of law only when it is so facially unbelievable that it defies
physical laws) (citations omtted). The district court was not
required to credit GQutierrez’s testinony that he did not have a
gun at any tinme during the drug transaction over the testinony of
the Governnent’s witnesses. Thus, viewed in the |ight nost
favorable to the verdict, the evidence is sufficient to sustain
Qutierrez’s conviction.

CQutierrez also alleges that his trial counsel was
ineffective for failing to file a notion to suppress the fruits
of the first and second warrantl ess searches of the residence.
“[A] claimof ineffective assistance of counsel generally cannot
be addressed on direct appeal unless the claimhas been presented
to the district court; otherw se there is no opportunity for the

devel opnent of an adequate record on the nerits of that serious
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allegation.” United States v. Navejar, 963 F.2d 732, 735 (5th

Cr. 1992). Thus, if an ineffective-assistance claimis raised
for the first time on appeal, this court will reach its nerits
only “in rare cases where the record [allows the court] to

evaluate fairly the nerits of the claim” United States v.

H gdon, 832 F.2d 312, 314 (5th Gr. 1987), cert. denied, 484 U S.

1075 (1988). This is not one of those rare cases. Accordingly,
we decline to address Qutierrez's ineffective-assistance claim
Gutierrez may challenge his counsel’s effectiveness in a 28

U S.C. 8§ 2255 proceeding.

AFFI RVED.



